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compensated in this proceeding.

(13) CHAIRPERSON JIGANTI: Yes,
(14) ARBITRATOR WERTHEIM:
They're carried by (15) FCC
requirements?

(16) THE WITNESS: Yes, | think that -
I'm not (17) exactly certain about what
the status of the most (18) carria s
these days. They've gone throuyn
some (19) litigation, but ~

(20) ARBITRATOR WERTHEIM: If |
could just (21) interject here, one of the
things that we keep showing (22) with
this interplay between the requirements
of Title (23) XVIl and FCC requirements.
(24) THE WITNESS: Yes.

(25) ARBITRATOR WERTHEIM: And
you all may be

Page 366
(1) totally familiar with all of the FCC
requirements and (2) would prefer
shorthand at 76.65 or whatever. But!
(3) think you should assume that we are
not familiar.
(4) THE WITNESS: Right.
(5) ARBITRATOR WERTHEIM: And
it's important (6) for us to distinguish
what's required by the FCC and (7)
what's required by our statute.
(8) THE WITNESS: I'm notan expert
on what (9) the current status of the
FCC regulations are in (10) regard to
carriage. And in the old regime,
whenever (11) that was, operators were
required to carry all locally (12) licensed
stations.
(13) Thatis, if there's - if I'm a cable
(14) system and |'m within 35 miles of a
local broadcast (15) station, under the
old FCC rules - and as faras | (16)
know, these rules are still in effect, |
think, but (17) I'm not positive about
this.
(18) Then | would be required to carry
ail (19) those broadcast signals thatI'm
within 35 miles of.
{20) And itis the case that, in some (21)
instances, cable operators also carry
distant network (22) affiliated stations.
(23) Thatis, they carry an ABC, CBS or
NBC (24) affiliated station from outside
of their local market, (25) as here where
the three Baltimore affiliated stations

(11) THE WITNESS: Thal's ¢orrect.!
(12) CHAIRPERSON JIGANTI: So that
ina - (13) Memphis | think it was
yesterday.

(14) THE WITNESS: Nashville or

whatever the (15) other -

(16) CHAIRPERSON JIGANT!: Yes,
okay. All (17} right, in Nashville, wouid

the station down there (18) have, as part.
of its basic package CBS, NBC and
ABC (19) typicaliy?

(20) THE WITNESS: Yes. b
(21) CHAIRPERSON JIGANTI: All rlght
Now - (22) and justabout every |
package in the top 50 would have (23)

those, would they not?

(24) THE WITNESS: Almost, by
definition, yes.

(25) CHAIRPERSON JIGANTI AII rlqht
Now, but

Page 368 ! o
(1) that is not reflected in what you have
here listing (2) networks.

(3) THE WITNESS: Right, I'm only
considering (4) distant signals here.

(5) CHAIRPERSON JIGANTI: All right.
Now, how (6) - you're only considering -
distant signals, so - but (7) a network
provides distant signals, does it not?

It's (8) not compensated for it, but it
provides distant - | (9) mean,|it's the
source of distant signals, correct?

(10) THE WITNESS: No.

(11) CHAIRPERSON JIGANTI:
anetwork - (12) I'm sorry;a- @ !
(13) THE WITNESS: The networi ~
(14) CHAIRPERSON .JIGANT! -a
station. 3
(15) THE WITNESS: A neétwork
affiliated (16) station? ! !
(17) CHAIRPERSON JIGANTI: Yes
(18) THE WITNESS: | guess I'm not:
entirely (19) clear on the question here.

| mean,

(20) CHAIRPERSON JIGANTI: Let me !
withdraw it (21) because | don't think it's
leading anywhere. Butthe (22)
significance is, and your statistics here
that the (23) networks you include

would be distant signal networks, (24)
even though they’re a network affiliate.
(25) THE WITNESS: Thev are dmant |

Page 367
(1) are also carried on District
Cabievision.
(2) Sothat people in Washington D.C.
actually (3) have two CBS, two NBC and
two ABC stations on their (4) local cable
system, one that's local and one that's
(5) distant and imported.
(6) CHAIRPERSON JIGANTI:
onyour (7) chart here -
(8) THE WITNESS: Right.
(9) CHAIRPERSON JIGANT!: -isthat
is only (10) for the imported?

So that

‘with (4) one of the three niajok

signal

Page¢169
(1) broadcast stations -
(20 CHAIRPERSON JIGANTIL:
Broadcast stations. Lo
(3) THE WITNESS: -thatare afﬂllated

networks.

(5) CHAIRPERSON JIGANTI All rk;ht
Now - (6) well, | guess I'll'save it for Dr.
Bortz because he (7) has a channel on it
- | mean, a testimony on pages (8) ten
and 11, and it sort of confuses me
along those (9) same lines.

(10) But ! think I'm pretty sure - Mt
Lane, (11) subject to -

(12) ARBITRATOR FARMAKIDES: |,
too, am (13) confused by this testimony
on page 30, your Table 10- (14) 1. In
the body of your text, your testimony,
you taik (15) about Table 10-1
presenting average num be»r of disf tant
{16) signals;

(17) THE WITNESS: That'.s rlght. ‘

(18) ARBITRATOR FARMAKIDES:
That, to me, (19) suggests something
that I've learned from you all the (20)
last couple of days. In'your table, you
identify it (21) as the average number of
signals.

(22) You did not distinguish between
distant (23) signals and signals.

(24) THE WITNESS: Right.

(25) 'ARBITRATOR FARMAKIDES: First
of all -

@

Page 370

(1) THE WITNESS: Butthat's a-
(20 ARBITRATOR FARMAKIDES: -
how do you (3) rationalize that?
(49 THE WITNESS: The title should
say (5) "Distant Signais.* =
(6) ARBITRATOR FAFlMAKIDES Oh
it should.
™ 'THE WITNESS: Imean how dol
decide what (8) constitutes being a
distant signai?
(9) ARBITRATOR FARMAKIDES: Yes.
(10) THE WITNESS: Well, the FCC
tules that say (11) that if the station is -
(12) ARBITRATOR FARMAKIDES: Sc
you're using (13) FCC rules. I'm clear
now. That's all that -
(14) THE WITNESS: Well,the
operators file (15) these statements of
account -
(18) -ARBITRATOR FARMAKIDES: Yes.
(17) THE WITNESS: - thatwe went
through (18) yesterday. They are using
the FCC rules ~
(19) ARBITRATOR FARMAKIDES: All
tight. oo

(20) THE WITNESS: - when they
distinguish (21) between what's a local
and a distant station for the (22)
copyright purposes. @ @ | |

(23) ARBITRATOR/FARMAKIDES:!
Qkay.

(24) THE WITNESS: And the ruleis, if
the (25) system is outside the 35 nmle

zone of the broadcast’

bt Page 371

(1) station, then it's considered to'be
distant. ‘
(2) ARBITRATOR FARMAKIDES: In
this table, (3) other than average -- whien
you'come up with an average (4) '
number, okay, you're taiking about an
average number (5) of what? -

(6) THE WITNESS: Let's suppose
there were 100 (7) top - 100 cable

Page 365 to Page 371
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systems in the top 50, and 30 of them
(8) carried a distant network affiliate.
Then we would (9) get an average of .3.
(10) MR. NEIMAN: Justto clear up one
thing (11) related to your question, Your
Monor. Dr. Lemieux, (12) the data that's
reflected in this table, that's based (13)
on the information provided by the
cable operators?

(14) THE WITNESS: Yes.

{15) MR. NEIMAN: When they file their
(16) statements with the Copyright
Office?

(17) THE WITNESS: As we saw
yesterday on Form (18) 3, they have to
distinguish is this a local ora (19)
distant signal for each one they carry?
(20) MR. NEIMAN: Okay, and you ~
(21) CHAIRPERSON JIGANT! Thank
you.

(22) ARBITRATOR WERTHEIM: I'm
just trying to (23) understand the
numbers here in your table. For (24)
example, under "Other Shipper
Stations," the top 50 (25) you had .12.

Page 372
(1) Does that figure mean that 12
percent of (2) the stations in the top 50
markets carry signals from (3) other
superstations, or does it mean
something else?
(4) THE WITNESS: No, it may be
somewhat - it (5) may not necessarily
mean that if they carried more (6) than
one, since there are four signals in that
(7) category.
(8) Some systems would carry two,
other (9) superstations, for instance.
(10) Soitcan'tbeseenpurelyasa
percentage (11) because -
(12) ARBITRATOR WERTHEIM: Well,
what does it (13) mean? What does the
"0.12" signify?
(14) THE WITNESS: Suppose that
there were - (15) we had 100 cable
systems in the top 50 markets. We (16)
have many more, obviously, but just for
purposes of (17) discussion.
(18) And if, let's say - get the number to
get (19) .12 here. Let's say that of
those, eight carried one (20) other
original superstation, and two carried
two other (21) superstations. Then we
would get 12 instances of (22) carriage
averaged across the 100 systems.
(23) It's likely to be the case that for
these (24) categories - for example, if
we look at the original (25) superstation
columna, okay, clearly that number is

Page 373
(1) much bigger than one.
(2) It's closer to two, which suggests
that, (3) on average, a cable system in
the top 50 market (4) carries close to
two of the three original (5)
superstations on average.

(8) There are some that carry only one
or -

(7) ARBITRATOR WERTHEIM: This is
the average (8) carried by any single
cable system.

(9) THE WITNESS: Right. Basically,
it's (10) computed by taking ail the
instances of original (11) superstation
carriage in the top 50 markets, and (12)
dividing by the number of cable
systems in the top 50 (13) markets.

(14) And that turns out to be 1.786.

(15) ARBITRATOR WERTHEIM: Okay.
But these (16) numbers all refer to the
average number of distant (17) signals
in various categories carried by any
one cable (18) system?

(19) THE WITNESS: Carried by the
average cable (20) system.

(21) ARBITRATOR WERTHEIM: Yes,
but a single (22) average. It's notsome
aggregate number.

(23) THE WITNESS: That's right.

(24) CHAIRPERSON JIGANTI: Ifl
could stay on (25) this for justa moment
longer -

different (5) programs.

(6) CHAIRPERSON JIGANTI: Okay.
Thanks, (7) Doctor.

(8) Mr. Lane, that was along
preliminary. (9) I'm sorry. Go ahead.
{10) MR. LANE: No problem.

(11) CHAIRPERSON JIGANTI: You
may proceed.

(12) MR. LANE: Thank you. Would you
turn to (13) page five of your testimony,
please? And the top (14) chartin that
lists the number of cabie systems, does
(15) it not?

(16) THE WITNESS: Yes.

(17) CONTINUED CROSS
EXAMINATION

(18) BY MR. LANE:

(19) Q And that number - let's just say
with (20) 92.2, 13,291 is the total
number of cable systems in (21) the
United States that reported royalties
during that (22) period, correct?

(23) A As of the date of the day | had
them -

(24) Q And each of those filed one of
these (25) statements of account?

Page 374
(1) THE WITNESS: Sure.
(2) CHAIRPERSON JIGANTI: -1I'm
going to do (3) something | said |
wouldn't do. I'm going to do it (4) with
Dr. Bortz.
(5) He uses "mile high" as an example.
And he (6) says for the basic service,
they carry three stations: (7) CNC, RMA
and MGH, and those are the NBC, CBS
and the (8) ABC is KTCl or KUSA.
(9) Butthose are listed there as local
(10) broadcast, so those are the local -
so that wouldn't (11) be computed in
your average of distant signals.
(12) THE WITNESS: Rignt, they're not
(13) compensable here.
(14) CHAIRPERSON JIGANTI: Now on
the expanded (15) basis, they have a
CNBC, and that's — would that then (16)
be the distant station?
(17)- THE WITNESS: No,CNBCisa
cable network (18) that's owned by
NBC. It's like - it's like TNT or (19) MTV
or one of the ones we talked about
yesterday - (20) ESPN.
(21) CNBC is another cable network
like -
{22) CHAIRPERSON JIGANTI: it's
possible though (23) to carry NBC as
both the local broadcast as CKNC and
(24) as a distant signal through another
city or something.
(25) THE WITNESS: That's true.

Page 375
(1) CHAIRPERSON JIGANTI: Okay.
(2) THE WITNESS: CNBC, onthe
other hand, is (3) not NBC's regular
network programming. It's an (4)
entirely separate service with entirely

Page 376
(1) A One of the other one, yes.
(2) QYes. And that was where the
information (3) was taken by Larson
and you took that and then, in (4) turn,
came up with this chart, right?
(5) AYes.
(6) Q Now for the rest of your
testimony, you're (7) only concerned,
are you not, with the line entitled (8)
"Form 3," which is 2,236 systems?
(99 A That's correct.
(10) Q Okay. Now could weturnto
page ten of (11) your testimony? Do
you have that? And just keep page (12)
five — keep your finger on that as weil.
(13) A Are you going to ask me while
there are (14) six systems?
(15) Q Well, | wasn't going to ask you
that (16) because that's goingtobea
little — | know why it (17) is, but - this
chart shows what you call, "instances
(18) of carriage,” right?
(19) A Yes.
(20) Q Now let's say | wanttotake a
simple (21) example, and I've got my
Form 3, and I'm a Form 3 (22) system.
I'm just one system and {'m filing out
my - (23) I'm filling out my page number
three where | list my (24) calls signs and
my stations.
(25) Now let's say that | just happen to
put

Page 377
(1) down WTBS, WGN and WWOR on
my state,net of account and (2) they're
all distant, okay? Do you have thatin
mind?
(3) A Sure.
(4) QHow many instances of carriage
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do | have (5) In thal siilation?

(6) A By my count, three.

(7) QThree instances of carriage. Sa
if | took (8) - if | took the number down
here, you have - at the (9) bottom, you
have a total of 7,377, and those are (10)
instances of carriage, right?

(11) A Yes.

(12) Q Butin this case, you've identified
2,242 (13) cable systems.

(14) A Yes.

(15) Q So you have inferred from that
that the (16) average cable system,
Form 8 in 1992-2 carried three - (17) -
nearly three and a third distant signals,
right?

(18) A Yes, the ratio of -

(19) Qlt's 3.29.

(20) A Yes.

(21) Q Exactly. So obviously, some
carried four (22) or five, some carried
two.

(23) A Right.

{24) Q But you added ali those up and
you just (25) divided it out?

Page 378
(1) A Right.
() Q Okay. Then, you didn't really
give a (3) total on page - well, you -
well, actually you did (4) do a total and
that's the 331 is, for all practical (5)
purposes, comparable to this 329 on
page ten. is that (6) correct?
(7) AYes.
(8) Q Sowhatyoudidis acable -
system doesn’t (9) just carry one distant
signal in most cases. Is that (10) right?
(11) A Generally speaking, right.
(12) Q So they carry two, they carry
three. And (13) in our parlance, we've
always called that instances of (14)
carriage, right?
(15) A Yes.
(16) Q You're not the first person that
thought (17) that up -
(18) A Not at all.
(19) Q- or not the only person that's
ever used (20) that?
(21) A No.
(22) Q And so you're division, if we go
back to (23) page 30, the 3.31 means
that of the 2,242 systems (24) carried
something in the order of 7,400
different (25) distant signals only?

Page 379
(1) A Yes.
(2) QOkay. And in addition, they rnay
have (3) carried a whole bunch of local
signals. And you (4) haven't counted
that in here, have you?
(5 A Notat all.
(6) Q And they may have carried a
whole bunch of (7) cable networlks like
ESPN and MTV and CNN and CNBC
and (8) a whole bunch of pay systems:
HBO, Showtime, all of (9) that, Pay Per

View.
(10) None of thatis in this chart is |t7
(11) A That's correct
(12) Q Alithis is limited to is lhat very
(13) limited area of distant sxclnal's’? ‘
(14) AThat's correct. ' 1
(15) Q And those are identified by the
cable (16) system on page 30 of the
statement of account, Form 3, (17)
putting "yes" if they think it's distant,
correct?
(18) A Yes, it is page 30.
(19) Q There's a column there and it/
says (20) “distant* and they mark it
"yEES."
(21) A Right.
(22) Q And all you've done is just sort
of (23) reported all that and shuffled it in
various was that (24) you put in here
and come up with these num‘ber\"? ‘
(25) A That’s correct.
Page 380
(1) QNow if we look at page 30, for
example, we (2) see as - well| let's tdlk '
about the top 50 markets, (3) That's like
New York, L.A., Chicago and so on
down the (4) markets.
(5) How are the markets ranked? Can
you tell (6) us that? How do you getto '
be in the top 50 markets?!(7) What‘s fhe
definition of it? !
(8) A Waell primarily, it's by
population size.
(9 QOkay. Sothetop £0 markets are
(10) essentially the ones that have the
most population, (11) correct?
(12) A That's correct.
(13) Q And then the second 50 markets
are the (14) ones that have - |
(15) A The next set of rankings.
(16) Q -the next - okay. '‘And there are
lists (17) of these rankings in various
places around that are (18) readily
availabie, correct?
(19) A Yes.
(20) Q And then, could yau tell us what
a (2'1) *smaller market® means?
(22) A It means markets that are
betweon rank 101 (23) and whatever
the bottom of the rankings are, whichw
is@4) inthelow200's. '« |« | |
(25) Q So there are about 210, 220 -
Page 381
(1) A Something like that.
(2) Q - markets in the United States,
right?
(3) A Rigiht around the - right, yes,
overali.
(4) Q Overall. b
(5) A And about 120 of them are
smaller.
(6) QRight. So ali the markets that are
101 to (7) 220, or whatever the exact !

number is, are considered (8) a smaller -

market? oo
(9) A That’s correct.

(10) Q And -
(11) ARBITRATOR WERTHEIM: What
are these (12) numbers you're referrlng
to: 101 and 2207 ‘
(13) MR. LANE; Market size. ' !
{14) THE WITNESS: The rank of each
market,
{(15) MR. LANE: The top 50, the second
50, then (16) 101 to 220 is the smaller.’
(17) ARBITRATOR WERTHEIM: Okay.
(18) BY MR. LANE:
(19) Q Okay. And what other
tharacteristic do (20) all these 220
markets have in commbn that the '
outside (21) all markets don't have?
They have a television (22) station, don't
they?
(23) A Yes, they have a lacal
broadcast station.
(24) Q Right. So "outside all markets*
means an (25) area that doesn't have a
television station, doesn’t

Page 382

(1) it?

(2) AYes, it's a cable system that's
more than (3) 35 miles from any
broadcast station.

{4) 'QRight. Soit's not considered to
be (5) inside a télevisioh market. '
(6) ‘A Right. oo

(7) 'QAnd that was an important
consideration, (8) was it nct, for the
FCC rules about how many su;nals (9‘
you could carry?

(10) A Yes. Those systems were
exempt from the (11) ¢arriage rules.
(12) Q In other words, they could have
carried in (13) 1972 or 1976 or 1979, any
time that the FCC rules (14) applied,
they could have carried as many '
signals as (15) they wanted?

(16) AThat'scorrect..

(17) Q Butall the otheripeople that were
inside (18) a top 50 or a second 50 or
smaller, they all had (19) limitations on
how many they could carry, right?

(20) A That's right. Under the olid
rules, yes.

(21) Q Under the old rulesi So now
when we look (22) at your chart here, we
kind of see that in play as you (23) go
down the chart, the averages become
bigger, (24) generally speaking. Isn't
that correct?

(25) A That's true.

Page 383
(1) QAnd the Chairman’s question |
about you have (2) only .3 network in
the top 50 market, but if you go (3)
down in the smaller and outside, you:
see you have over (4) one.
(5) A That’s corract. |
(8) 'Q And that's because in a lot of
those (7) markets, they might only have
two affiliate stations (8) or one or they
have combinations or -
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(9) Aldon’t know, but they're
eligible to (10) carry an additional -
they have chosen to carry (11)
additional networks and they may
have been-eligible to (12) do so.
(13) They may be carrying them at
the 3.75 (14) rate.

(15) Q And that's part of what you saw
in one of (16) your charts that the
smaller markets carried more of (17) the
3.75 signals?

(18) A That's correct.

(19) Q And that's because, in some
sense, they (20) already had those
signals and they wanted to continue
(21) to carry - I'm sorry, the smaller
markets, they had (22) the tightest
restrictions, did they not on what they
(23) could carry?

(24) A Yes. .

(25) Q So their permitted signals was
the

Page 384
(1) smallest of the market?
(20 AYEs.
(3) Q Okay. Sothat's one reason why
they have (4) 3.75 signais.
(5) A That's a reason, yes.
(6) Q Okay.
(7) ARBITRATOR WERTHEIM: Justto
go back (8) briefly, | think it’s fairly
clear. Butyour Table 5- (9) 1 on page
ten, "Distribution is to be carried by type
(10) of signal,” those are all distant
signals?
(11) THE WITNESS: All distant signals.
I (12) don't believe there's a figure in
this report that (13) refers to a local
signal at all.
(14) BY MR. LANE:
(15) Q Now it's true, is it not — maybe
this is (16) part of the confusion. WTBS
is a local signal in (17) Atlanta, correct?
(18) A Yes. .
(19) Q Butyou don't count that. Even if
they're (20) 150 cable systems in the
Atlanta market carrying WTBS (21) as a
local signal, not one of those goes in
here, did (22) it?
(23) A Unless the operator
misclassified it in (24) this form.
(25) Q But I'm assuming they didn't.
Page 385 '

(1) A Right.

(2) Q So all these stations are local
signals in (3) their local market where
they go out over the antenna, (4) right?
(5) A Right, WGN in Chicago and
WWOR in New (8) York.

(77 QRight. Butyou've counted none
of those (8) local carriages.

(9) A That's correct.

(10) Q And these are aonly where they're
in (11) markets that they have to get to
that they're distant?

(12) A Yes.

(13) Q Okay. And again, just sticking
with Table (14) 3, you've only identified
this for the Form 3 systems, (15)
correct?
(16) A Three?
(17) QI'm sorry, page ten, Table 5-1,
(18) A Right. Yes, these are only for
Form 3 (19) systems.
(20) Q And why did you limit yourseif to
Form 3 (21) systems?
(22) A Two reasons: 1) as we saw
the other day, (23) it's not here right
now, they constitute 97 percent or
(24) so of the total royaity pool. And
the other reason is (25) somewhat
more technical.

Page 386
(1) That is, it's only those systems
that we (2) can deduce from the
statements of account how signal (3)
carriage contributed to royaity
payments by this DSE (4) allocation
business that we taiked about
yesterday.
(5) Q Sothe Form 1 systems just pay
$28 and -
(6) A Right, and they don’t tell us
anything.
(7) Q They don'ttell us whether a
signal is (8) distant or local -
(9) A Right.
(10) Q - and it's not really worth our
time to (11) look up $28, whether this is
a distant or local (12) station.
(13) A Right.
(14) Q The same with the Form 2
systems, they (15) just play a flat
percent and they can 100 or they can
(16) carry one -
(17) A Right.
(18) Q - and it's the same percentage.
(19) A Right. They do list the
stations, but (20) they don’t indicate
whether they’re distant or local.
(21) Q Right. So oniy those Form 3's
have that (22) column that say *distant
or local, yes, no?"
(23) A Yes.
(24) Q Okay. Are there any other
questions that (25) - are there any other
areas that you would like me to

(12) ARBITRATOR FARMAKIDES: in
Atlanta - in (13) Atlanta, it is a local. But
elsewhere, it is not. it (14) would be a
distant signal.
(15) MR. LANE: Correct. And justthe
same as (16) - isn't it true, Dr. Lemieux,
that just the same way, (17) WGN in
Chicago -
(18) THE WITNESS: Yes.
(19) BY MR. LANE:
(20) Q - is a local station in Chicago
and WWOR (21) is a local station in New
York? Every station is (22) local in its
own market?
(23) A Yes.
(24) ARBITRATOR FARMAKIDES: But
it would be ~ (25) it wouid be, in your
Table 5 and aiso in Table 10, it

Page 388
(1) would be a distant signal in markets
anywhere other (2) than Atlanta.
(38) THE WITNESS: Anywhere outside
of -
(4) ARBITRATOR FARMAKIDES: And
you have (5) marked - you have
calculated that as being a distant (6)
signal?
() THE WITNESS: Yes.
(8) ARBITRATOR FARMAKIDES:
Thank you.
(9) BY MR. LANE:
(10) Q And you've excluded all the
cases where it (11) was a local signal?
(12) A To the best of my abilities,
yes.
(13) Q Though as you said, your entire
exhibit is (14) based solely on the
distant carriage with none of the (15)
local market -
(16) A Right.
(17) Q - involvement.
(18) A By Form 3 systems.
(19) Q Right, by Form 3 systems only.
Are there (20) another questions?
(21) ARBITRATOR WERTHEIM: No.
(22) BY MR. LANE:
(23) Q Why don't you - just turning to
page (24) seven - | think we can go
through any of your tables (25) here.
Why didn't you provide us with the
number of

Page 387
(1) explore here?
(20 CHAIRPERSON JIGANTI: | thinka
lot of (3) them iater on, but not right
now.
(4 MR. LANE: Okay.
(5) ARBITRATOR FARMAKIDES:
Waell, 1 thank you (8) very much for that.
That clarified a number of (7) things.
You said one thing, Mr. Lane, and you
(8) responded, Dr. Lemieux, with
respect to WTBS in (9) Atlanta, what
was your question relating to the fact
(10) that it is an Atlanta local station?
(11) MR. LANE: in Atlanta, itis a local.

Page 389
(1) subscribers that carried - that were
carried by each (2) of these types of
systems?
(3) A Whydidn't1?
(4 QYes.
(5) A Waell, | mean, | guess the
primary reason (6) is because
subscribers, per se, are not relevant
here. (7) What's being - what our
concern is was with royalties (8) and
we might also be interested in how
many systems (9) are carrying
different kinds of signais.
(10) But the subscribers didn’t seem
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to be (1 1) rﬁle.!am p.attlcularly
(12) Also to some degree, | mean,
systems that (13) generally - you
know, revenues and royaity
payments (14) are going to be, on
some degree, proportional ta (15)

- subscribers, but not - obviously not
perfectly so.
(16) Q Butwouldn't subscriber
information (17) provide us with an idea
of how many people are getting (18)
different types of stations?
(19) A Certainly.
(20) QI'd like to turn to page ten, if you
will (21) please. | thin you stated
yesterday that there are (22) other
superstations, but you didn't count
them, (23) besides the four that you've
listed here as "other (24)
superstations?"
(25) MR. NEIMAN: Objectxon Your
Honor. |

Page 390
(1) think that mischaracterizes his
testimony.
(2) ARBITRATOR WERTHEIM:
he should (3) clarify.
(4) CHAIRPERSON JiGANTI:
Overruled.
(5) THE WITNESS: | said that there
were other (6) stations that were carried
by satellite.
(7 BY MR. LANE:
(8) Q Okay. Well, what is your
definition of (9) superstation?"
(10) A My definition tends to conform
to industry (11) usage, which is that
they are these seven independent
(12) signals that are carried by
satellite.
(13) Q Sois the definition these signals
or is (14) the definition that they're
carried by satellite?
(15) A For my purposes, a
superstation is the (16) signals that
we defined here in this list.
(17) Q We understand that. What's the
industry (18) definition?
(19) A believe that conforms to the
industry (20) definition.
(21) ARBITRATOR WERTHEIM: This is
an informal (22) term *superstation® and
it's not defined —
(23) THE WITNESS: It was originally
invented (24) by WTBS and it's been -
(25) ARBITRATOR WERTHEIM: For
advertising

| think

Page 391
(1) purposes?
(20 THE WITNESS: Yes.
(3) ARBITRATOR WERTHEIM: 1
mean, it's not (4) pursuant to any rule or

(5) THE WITNESS: No, there's no
legal -
(8) BY MR. LANE:

(7) QWell, that's not quite true, is it?
(8) A Well, | guess now there is, but

(9) QThere's not - there's nota
definition, (10) is there, fot cabie '
purposes, but there is a (11) definition in
Section 119 of the Copyright Act of (12)
"superstation?”

(13) A That may be. But it's not an
FCC term, (14) for instance.! ' !
(15) Q Okay. Now what is — what is the
point of (16) this Chart 5.1 on page ten
of your-testimony?

(17) A lt's to give some evidence
about which (18) signals cable
operators carry more frequently or
less (19) frequently.

(20) Q And you say at the'bottom of the -
page that (21) one of the factars that
distinguishes the (22) superstations is
that they all carry live spotting (23)
events?

(24) A That’s correct.

(25) Q And are we to takeianything from |
this

Page 392
(1) table about stations that carry live
sporting events?
(2) A Waell, to the extent to which
WTBS, for (3) instance, and WGN |
both carry a lot of live sporting'(4)
events and they are also widely
carried, we might (5) conclude that
the stations with live sporting events
(6) have wide carriage since these
do.
(7) Q Butwe have five other
superstations that (8) aren't widely
carried that carry a lot of live (9)
sporting events, right?
(10) Al guess it depends upon your |
definition of (11) "widely carried*
hers. These are, after all -
(12) Q They're not widely carried.
(13) A Pardon me?
(14) Q| said they're not widely carried.
(15) A Well, that's sort of a relative’
(18) comparison.
(17 Q Well, do you think KTLA ati32is
widely (18) carried?
(19) A It probably puts it in the top 25
signals (20) in terms of the number of
systems.
(21) Qs the fact that - what trend can
we draw (22) fromthis? | 1 1 |
(23) A From this table overaill? As !
said (24) yesterday, that the original
superstations, and really (25) in
particular WTBS and WGN, have
shown marked growth

Page 393
(1) over the three year period heére.
(2) While | believe with oniy one
axception, (3) educational stations,
all other forms of carriage have (4)
generaily declined.

(5) Q And that includes the flve other
(6) superstations, all of which carry

sports?

(7) A Yes, that’s true.

(8) Q So that — when you have the all
(9) superstation line with the plus eight
percent over (10) there in the right-hand
column, if we took out TBS and (11) GN,
we'd have a negative number, wouldn't
we?

(12) A That’s true. ! !

(13) Q Now did you look at other
stations that (14) carry hnve <,pomnq
events ~

(15) A Only for the ~

(16) Q - 'separately? ‘
(17) A Only in the =ma|ysu that we
showed (18) yesterday about ‘reg‘lonal
carriage patterns. Poror

(19) Q Okay. Soyoudidn't - you didn't
break (20) them 'out'anyplace else to
determine whether the other (21)
flagship stations had a decline in
carriage'like the (22} five superistations?
(23) Al don't believe so. o
(24) Q And how many flags .hlp stations
are there, (25) to your khowledige?' !

Page 394

(1) A Our count was that there wers
59 that (2) carried a professional
sporting event, of which 56 (3) were
carried over distant signal.

(4) ARBITRATOR WERTHEIM: Is
there a (5) substantial difference
between the lives sports (6)
programming carried by the original
superstation and (7) carried by the
other superstations in terms of typical
(8) hours of programming ¢r whatever
the element may be?

(9) THE WITNESS: As my report
says, WTBS and (10) WGNIcarry more
sporting events, more live professional
(11) sporting events, than any other
distant signal.

(12) ARBITRATOR WERTHEIM: Are !
you referring to (13) a page that

quantifies that compared to thca other
(14) superstations? '

(15) THE WITNESS: it's notin my
testimony. (16) | don’t know about other
parts of the case.

(17) ARBITRATOR WERTHEIM: Well
roughly, if you (18) know, are we talking
about the originals carrying (19) sports
on 75 percent of their program hours
whereas (20) the others carry only 257
Or what's the range of the (21)’
difference, if you have that totai?

(22) THE WITNESS: if you could give

me a (23) second here.
(24) ARBITRATOR WEHTHEIM G)kav 0
\

(25) (Pause.)

Page3$5 |
(1) TH!—WITNESS Overthe three !
year period?
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24) THEJMIM o that's Just for
one (25) year. The 431 events was over

the three-year period.

Page 401
(1) ARBITRATOR WERTHEIM: Oh, i
see.
(2) MR. LANE: So there are roughly -
(3) THE WITNESS: in 1992, there
were 156 (4) events.
(5) ARBITRATOR WERTHEIM: Where
are you (6) getting that information?
(79 THE WITNESS: From documents
that | (8) believe are in another part of
the case.
(9) MR. NEIMAN: Your Honor, these
are (10) documents that have been
produced in discovery. And (11) as |
offered before, we're happy to make
them (12) available to you at the break.
(13) ARBITRATOR WERTHEIM: Well, if
you're (14) going to give us numbers,
it's helpful to know where (15) the
numbers come from.
(16) MR. NEIMAN: Well, Your Honor -
yes, they (17) came up in cross
examination.
(18) ARBITRATOR WERTHEIM: And |
don't think (19) any of this here on the
Panel yet know what Exhibit 8- (20) X
purports to be.
(21) MR. LANE: Why don't you show -
(22) ARBITRATOR WERTHEIM: We
don't have a copy (23) so it's hard for us

(24) MR. LANE: The Chairman asked
me to do it (25) this way. | would have
tried to get it - | would

Page 402
(1) rather do it the other way, that
everybody have a (2) copy, but -
(3) ARBITRATOR WERTHEIM: | don't
mind doing (4) that if you just have your
witness identify what it is (5) so we can
follow -
(6) MR. LANE: It's not my witness, I'm
sorry. (7) | am trying to do that. He s
not my witness.
(8) ARBITRATOR WERTHEIM: Waell,
he may be able (9) to identify it.
(10) MR. LANE: | think he's indicated
that he (11) can’t. |s that correct?
(12) THE WITNESS: It -
(13) BY MR. LANE:
(14) Q This wasn't prepared by you,
was it?
(15) A No. it purports to be a list of
stations (16) with the title “Major -
Sports Shars of Time During (17)
Sweep Weeks 1991 on Independent
Stations.” (18) it has a column of call
signs, a column of (19) cities, a
column marked "number of quarter
hours," and (20) a column marked
“percent of time." (21) And then it has
individual figures; for (22) instance,
WTBS/Atlanta has 602 in the "quarter

hour" (23) column, and | believe it's
"6.7" in the "percent of (24) time"
column.

(25) Q So what I'm asking him now is
from his own

some (23) differences in the numbers
from - Dr. Lemieux was (24) trying to

extrapolate some of his numbers and
we were (25) trying to extrapolate our
numbers to try to come to a

Page 403
(1) calculation study that he earlier gave
us, is that (2) percentage consistent
with what his calculations would (3) be?
(4) CHAIRPERSON JIGANTI: Mr
Lane, at this (5) time, we're going to
take a ten minute recess.
(6) MR. LANE: Okay.
(7) CHAIRPERSON JIGANTI: And |
suspect you're (8) going to go see Leah
and -
(8) MR. LANE: Allright.
(10) CHAIRPERSON JIGANTI: - make
a xerox,
(11) MR. LANE: I'll be happy to do that.
(12) CHAIRPERSON JIGANTI: Okay.
(13) (Whereupon, the proceedings
went off the (14) record at 10:31 a.m.
and resumed at 10:45 a.m.)
(15) CHAIRPERSON JIGANTI: We're
marking that (16) Exhibit -
(17) (Whereupon, the above (18)
identified document was marked (19) as
Program Suppliers Exhibit (20) No. 8-X
for identification.)
{21) MR. LANE: | think we're marking it.
And (22) during the break, | talked with
Dr. Lemieux and (23) Counsel, and |
think it's fair to say that Exhibit 8-X (24)
is a list that was prepared by us.
(25) It, as the title indicates, is based on

Page 405
(1) common ground.
(2 And | think it's fair to say that we
were (3) unable to do that during the
break. But | think both (4) sides felt if
this was information that the Panel (5)
thought was useful, we would keep it in
for now,
(6) And Sports, as | understand it, will
{7) provide you with some additional
information. And to (8) the extent you
think it necessary on Exhibit 8-X, one
(9) of our witnesses, when he comes
up, will be able to (10) discuss this
further.
(11) CHAIRPERSON JIGANTL:
proposal is (12) now?
(13) MR. LANE: | think we're keeping it
in for (14) whatever weight the Panel
thinks that it's valued at (15) this time.
(16) CHAIRPERSON JIGANTI: Okay.
(17) MR. NEIMAN: Your Honor, we
don't (18) necessarily agree with the
numbers here, If they want (19) to
present it to you with a witness to come
later, (20) that's fine with us.
(21) CHAIRPERSON JIGANTI: Allright.
So it (22) will be admitted.
(23) (Whereupon, Program Supplier
(24) Exhibit No. 8-X was received (25)
into evidence.)

So your

Page 404
(1) independent stations, not all of
which are flagship (2) stations.
(38) There is - all the ones that have
zeros, (4) although we have to check
exactly - we're assuming (5) the ones
with zeros are not flagship stations
because (6) those are the ones that
don't carry sports.
(7 There are differences - Dr.
Lemieux, when (8) he gave you some
numbers earlier, they were three-year
(9) numbers. He has numbersona
yearly basis.
(10) As the title of 8-X indicates, it's
only (11) for the sweep weeks which, as
I'm sure you do not (12) know, are the -
I'll ask Dr. Lemieux, what are the (13)
sweep weeks?
(14) THE WITNESS: Whenthe A.C.
Nielsen (15) Company, an Arbitron as
well, measure viewing in local (16)
television markets, they do it in four
different (17) periods each year.
(18) There are four weeks in essentially
(19) February, May, July and November
where individual (20) househoids keep
diaries of the television programs (21)
they watch.
(22) MR. LANE: Okay. So there were

Page 406
(1) ARBITRATOR WERTHEIM: Justto
clarify, (2) there's a number here that |
can't read. That must be (3) in the
*percent of time" column for WTBS. |s
thata (4) "6.77"
(5) MR. LANE: | believe itis, sir.
(6) ARBITRATOR WERTHEIM: So
does that mean (7) that during the
sweep weeks, something less than
seven (8) percent on TBS was devoted
to major sports-programs?
(9) MR.LANE: Correct.
(10) ARBITRATOR WERTHEIM: Is that
how you read (11) it, Dr. Lemieux?
(12) THE WITNESS: That's how | read
it, yes.
(13) CHAIRPERSON JIGANT!: Okay,
Mr. Lane, (14) proceed.
(15) BY MR. LANE:
{18) Q Now, do you have sufficient
information (17) with you, Dr. Lemieux,
to teil us on a yearly basis (18) what
percentage of time - on the stations
that you (19) mention, you have
information devoted to sports?
{(20) A | have some of the
information, but not - (21) | don't
think sufficient information to
generate a (22) number which is
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(2) ' ARBITRATOR WERTHEIM: Well,
whatever.

(3) | THE WITNESS: Well, over the
three year (4) period, by my count,
WTBS carried 431 live (5) professional
sports everits. WGN carried 498,

(6) . I'm afraid | don't have a number for
WWOR. (7) WSBK carried 380, and that
was; the next most (8) substantial
numben more than WWOR.

(9) MR.NEIMAN: Your Honor, we'd
be happy to (10) provide you with the
numbers for the other (11)
superstations after the break.

(12) MR. LANE: | have here - { don't
have (13) sufficient copies, but if there's
a copying machine, (14) | could make
an exhibit.

(15) We have calculated the amount of
time for (16) sports programs on all the
superstations for which we (17) had
data, | don't know how many there are
here, but - (18) -

(19) ARBITRATOR WERTHEIM: Well, |
think that (20) would be helpful because
you're making a presentation, (21) your
and your other witnesses for the Sports
(22) Claimants, a very strong point -
(23) MR, LANE: They're not my
witnesses, just (24) to make it clear,
okay?
{25) ARBITRATOR WERTHEIM: You're
maki‘ng a

‘ Page 396
(I) strong point that the longest growth
of the (2) superstation is marginally
anriuutable to the sports (3)
programming being carried. It
substantjates the claim (4) of sports for
a bigger share in this proceeding.

(5 If, infact, the other superstations
carry (6) very close to the same amount
of sports;and their (7) group has

* declined, that's an important

qualification (8) when you've made your
pointyyou're trying to make.
(9) Now maybe they haven't declined.

i 1donit (10) know. Butl think those
i things would be helpful.

(11) CHAIRPERSON JIGANTI: Mr

. Lane, if you're (12) going to use that in
. cross examination, | suggest you (13)

mark it as an exhibit, use it, enterit, and

| we can (14) have it reproduced
| subsequently.

' "flagships?" Seven -~

(158) MR. LANE: Okay. Atthistime, !
would (16) like to have one that | do
have prepared as Exhibit 7- (17) X, and
this is a list which | believe we got from
(18) Sports, although we may have
retyped it.

(19) And are these, Dr. Lemieux, the 59
to:(20) which you earlier referred as
(21) 7-X.

(22) THE WITNESS: Waell, | count 56

| signais (23) here. So I'm assuming that

XMAX(7)

thiese are the ones that (24) are distant -
signals. :
(25) (Whereupon the= above
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(1) identified docurnent was marked
(2) as Program Suppliers Exhibit (3) No.
7-X for identification.)
(4) BY MR. LANE:
() QRIight. And there are three more
that (6) weren't carried as distant
signals?
(7) A That’s correct.
(8) Q Do you know what those were?
(9) A Not off the top of my head.
(10) ARBITRATOR WERTHEIM: Would
somebody tell (11) me why half the
stations have call signs that begin (12)
with K" and the others with "W?* What's
the (13) difference?
(14) MR. LANE: East or west of the (15)
Mississippi. |s that correct?
(16) MR. NEIMAN: That's my
understanding. And (17) the *C’s" are
obviously Canadian.
(18) MR. LANE: Right, except for
Pittsburgh (19) with KDKA is the only -
(20) MR. NEIMAN: Right.
(21) BY MR. LANE:
(22) Q Now these are the stations that
are (23) somehow - are these in other
independents except for (24) the seven
that -
(25) A And some of the -~ numbered
affiliates as
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(1) well. L
(2y QAtthis time, Mr. Chairman,
although | (3) only have one copy at the
moment, i'd like to mark as (4) Program
Supplier Exhibit 8-X a one-page
document, I'll (5) show the witness -
(6) MR. NEIMAN: Can | see a gopy of

. that, (7) please?

(8) MR.LANE: | only have one copy.
(9) MR. NEIMAN: Well, caniseeit
juston (10)thewayover? | | |
(11) BY MR. LANE:

(12) Q And you're familiar with the way
that the (13) time is calculated from
Nielsen data for sports (14)
programming compared to all
programming on stations, (15) are you
not, Dr. Lemieux?

(16) A ’'m not sure what the
methodology is in (17) this case. Is
this meters or divers?

(18) ARBITRATOR WERTHEIM: Waell,
beforeyou (19) start answering 1 | |
questions, would you identify what the
(20) document is forus? ;. !
(21) THE WITNESS: | think that would
be -

(22) MR. LANE: Okay, I'm sorry. |
thought | (23) had. This is a list of -

(24) ARBITRATOR WERTHEIM: Maybe
we shouid have (25) the witness identify

‘it rather than Counsel, if he
Page 399

(1) can.

(@) MR.LANE: !tappears - does it
appear to (3) be approximately 43
stations of the ones that were (4) listed
on Exhibit 7-X?

(6) THE WITNESS: Forty-something,
yes.

(6) BY MR. LANE:

(7 QWould you just compare those
to the ones (8) on 7-X and are those all
stations on there?

(9 MR.NEIMAN: You want him to
compare (10) whether every single one
of those is on this other (11) list?

(12) MR. LANE: Yes.

(13) THE WITNESS: Well, | don't see
KBHK. (14) Well, the first one is not.
This one is.

(15) (Pause.)

(16) THE WITNESS: | don't see KHTV
either.

(17) (Pause.)

(18) CHAIRPERSON JIGANT!: Mr
Lane, do you (19) want the witness to -
(20) THE WITNESS: Some of those
stations are (21) and some of these
stations are not on the list.

(22) CHAIRPERSON JIGANTI: Okay,
that's your ~ (23) Dr, Lemieux’'s answer.
Your next question?

(24) BY MR. LANE:

(25) Q Okay, do you know whether - do
you know
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(1) what the definition of *sports
programming" for the (2) Nielsen data
is?

(3) A Not precisely. | presume it
includes (4) professional events, |
don’t know what it does with (5) other
ones.

(6) Q And are the numbers that you
see for WTBS (7) - you had aWTBS
number of the number of events, did (8)
you not, that you earlier testified to?

(9) AYes.

{10) Q And how many hours does the
represent for (11) the entire broadcast
year of WTBS?

(12) A The number the’s on here or
the number (13) that | reported?

(14) Q The number that you reported.
(15) A Well, we don’t know. I'm
counting events, (16) but justas a
guess, probably somewhere in the
(17) neighborhood of 300, maybe 400
hours,

(18) Q And what would that translate to
for the (19) entire year?

(20) A Woell, I'd have to have a
calculator for (21) that.

(22) ARBITRATOR WERTHEIM:
Excuse me, you said (23) maybe 400
hours for 431 events?
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comparable to the numbers here.
(23) Because | have numbers about
events, but (24) | don’t have all the
events for which we're seeking (25)
compensation. Nor do | have good
estimates for the
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(1) average amount of time per event
to be able to (2) generate a
time-based number.

(3) Q And the numbers that you earlier
read into (4) the record were, just to be
clear, three-year numbers, (5) were they
not?

(6) A They were -

(7) QThey were summing three years.
They (8) weren't just a single year.

(9) A Right, the total number of
events over the (10) three-year
period.

{11) Q So thatin any one year, roughly
a third (12) of those events occurred?
(13) A Right.

(14) Q Any one of the three years at
issue here?

(15) A Yes.

(16) ARBITRATOR WERTHEIM: Dr.
Lemieux, I'm (17) having a little trouble
reconciling the percentage of (18) the
time for — sports on this exhibit with
other (19) testimony we received
concerning the dominance of (20)
sporting events on these superstations.
(21) Six or seven percent, as the largest
share (22) of time under WTBS, doesn't
seem very large to me.

{23) But do these figures seem in the
ballpark (24) from your analysis?

(25) THE WITNESS: I'd be willing say
that
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(1) they're in the ballpark.
(2) ARBITRATOR WERTHEIM: Soina
typical, (3) say, 12-hour day, seven
percent of the time would (4) amount to
- how many hours?
(5) THE WITNESS: About one.
(6) CHAIRPERSON JIGANTI: Was
that pun (7) intended, "in the ballpark?"
(8) ARBITRATOR WERTHEIM: Okay,
thank you.
{9) ARBITRATOR FARMAKIDES: Can
| clarify (10) something that just came
up? What is the average (11) number of
days that a superstation - average
number (12) of hours that a superstation
is on the air? .
(13) THE WITNESS: They're on 24
hours a day.
(14) ARBITRATOR FARMAKIDES: So
they’re on 24 (15) hours a day.
(16) THE WITNESS: Right.
(17) ARBITRATOR FARMAKIDES: So
when we talk (18) about these ratios,
we're talking about as compared to (19)
24 hours in a day.

(20) THE WITNESS: Forthose
stations, yes,

(21) ARBITRATOR WERTHEIM: Now
these are (22) percentages of a 24-hour
day?

(23) THE WITNESS: | would presume it
may vary (24) from station to station.
Well actually, | don't know (25) because
Nielsen, | don't believe - at least
Nielsen
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(1) used to not measure between 2:00
a.m. and 6:00 a.m.
(2) |don't know whether that's the
case in (3) these dataor not. Soit
could be that there is a (4) four hour
block late at night that's not inciuded
here (5) that has to do with the way
Nielsen collects data.
(6) Butl have no idea whether that's
true (7) about these particuiar numbers.
| know that's been (8) true in other
periods.
(9) ARBITRATOR WERTHEIM: Well,
2:00 a.m. on (10) the east coast is only
11:00 p.m. on the west coast. (11) And
there might be a lot of sporting events
still (12) going on at 1100 p.m.
(13) THE WITNESS: Well, the
households in (14) California keeping
diaries are keeping their diaries (15) at
11:00 p.m.- So from their point of view,
it's still (16) 11:00 p.m.
(17) They didn't use to collect data
between (18) 2:00a.m.and 6:00 a.m. in
the local time zone, (19) whatever that
turned out to be.
(20) ARBITRATOR WERTHEIM: So if
someone in (21) Washington was
watching a fight in Las Vegas or a San
(22) Francisco ballgame or something
that they picked up on (23) cable, and
they're watching it at 2:00 in the
morning, (24) that wouldn't be counted
here?
(25) THE WITNESS: Under what was -
I don't
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(1) what the Nielsen practice is that
underlies these (2) data, Your Honor,
okay? Sol- butyes, in earlier (3)
periods that | am more aware of what
Nielsen's (4) policies were, that's
correct.
(5) ARBITRATOR WERTHEIM: Okay.
(8) BY MR. LANE:
(7) QV'd like you to turn to page 17 of
your (8) testimony, footnote 8. And this
did - this explains, (9) does it not, how
you calculate the 3.75 royaities that (10)
you've assigned to different stations?
(11) A Yes, it describes how |
allocate the (12) royaity fund, the 3.75
royalties collected to the (13)
individual signais.
(14) Q And let me see if | understand

this (15) correctly if a system carries
WTBS, WWOR and WGN, (18) and it
has two permitted signals, and so it's
carrying (17) one signal that's a 3.75
signal. That's my hypothesis.

(18) And let's say, even though this is
not (19) real-world, that the 3.75
royalties in total re $150.

(20) A Okay.

(21) Q Okay. How did you assign that
$150 a (22) month to those stations for
3.75 purposes?

(23) A | wouid have given an equal
share of $50 (24) each to each of the
three signals.

(25) Q And let's assume that the basic
royalties
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(1) in that situation were $300. How
would you have (2) assigned that $3007
(3) A By the same process. | wouid
have (4) assigned $100 to each of the
three signals.

(5) Q Soineffect, each signal is
counted, or (6) the royalties related to
each signal are counted, for (7) basic
purposes and 3.75 purposes?

(8) A For systems that carry a 3.75
signal, yes.

(9) Q Now in the instances of carriage,
what do (10) you do in that situation?

Do you count alf three for (11) basic and
all three for 3.757

(12) A You'll notice we don't report a
figure for (13) instances of carriage
for 3.75 signals because it’s (14)
difficult to know what - either we
could have (15) assigned a fractional
instance and said each of these (16)
stations constituted a third of an
instance of 3.75 (17) carriage.

{18) | chose simply not to - | chose
that (19) rather than getting into
doing it that way to simply (20) not
discuss instances at all in the case of
3.75 (21) signals.

(22) Q Butin effect, the way that ;you've
(23) assigned the royaities is giving
each station that's (24) carried the same
value if there's a 3.75 royalty pay?

(25) A Unless there’s a mixture of
networks and
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(1) independents. But if we're talking
only about (2) independents here,
then -~ and only those signais that (3)
could have been - that's more
complicated than that.

(4) | mean, I"m only attributing
royaities to (5) signals which could
have been dropped under the former
(6) rules in order to allow them to
substitute a new (7) signal.

(8) So for example, if | was a cable
operator (9) carrying a signal under
the former rules, under say a (10)
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waiver or a grandfather clause, or
one of those other (11) categories of
items that we saw yesterday in the
list (12) on places where the FCC
rules did not apply for some (13)
unique reason on this particular
system.

(14) Let’s say | have petitioned the
FCC for a (15) waiver to carry a signal
above and beyond my legal (16)
quote, and the FCC granted that.
That signal is not (17) a signal to
which we then reallocated royalties
(18) because it could not have been
dropped and repilace by {19) another
signal,

(20) Because only that signal has
been waived, (21) and the waiver
wasn'’t just generally said, “oh, you
(22) can just take anything else and
stick it in there." (23) That signal was
waived specifically for (24) that
signal. And so the exchange that I'm
talking (25) about here couldn’t have
taken placs.
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(1) So there are categories of signals
in (2) which there is no reallocation
done because they’re (3) being
carried for reasons that are outside
of the (4) market quota rules; that is,
how many signals you can (5) have
by what size market you're in.

(6) Is that reasonably clear?

(79 Q So you allocated the 3.75
royalties among (8) the market quota
signals plus the signals - some (9)
other signal that would have been
outside the market (10) quota, but now
subject to any of the other exemptions?
(11) A Essentially, the only signals
that were (12) subject to the market
quota rules are ones that are (13)
eligible for reallocation in this
model.

{14) Q And did you take the table
system’s (15) designation of these
systems being market quota?

(16) A Yes, | did.

(17) Q Now in this case, I'm looking at
page 18, (18) Tabie 7-1, I'm a little
unclear. Why did you only (19) give us
1983 and 19992 and not give us
anything in (20) between?

(21) A Because in my 1989 testimony
before the (22) tribunal, this
allocation didn’t take place.

(23) So we don’t have in the record
comparable (24) tigures from a prior
year. The only data in the (25) record
for which there are comparabile
figures is the
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something to go (3) into this record
right, just like you created 92 2 to (4)
get- ‘
(5) A Right. Su\bstantively, the other
- (6) another point of view is that
1983 was the first year (7) that the '
3.75 one was created. And so this
gives us (8) some sense about what's’
happened to the funded self (9$ ovbr ‘
its entire lifetime. 3
(10) QAnd -
(11) A It's an arduous ptocess to do
this (12) allocation because | have'to
look at each, individual, (19) cablel
systemn, look at its compliment of '
signals and (14) see which ones were
permitted or excluded under the (15)
former rules, and then make a'
designation as to which (16) ones
have to royaities allocated to them.
(17) So we chose not to'go through
that process (18) for other years.
(19) Q And in your 1990 testimony, the
terminated (20) 1990 proceeding; you
did present such information, did (21)
you not?
(22) AThatmaybe,yes; | | |
(23) QI'd like to show you a ¢opy of!
Board's (24) Exhibit 2 from the 1990
Cable Royalty Funds report (25) which
you indicated you are thelauthor) In! |
fact, were b

{2) "A 1l let you characterize it that

way.

(3)  Q Now when you look at some of

these (4) numbers, like'let's took at

KTLA - :

(5) ARBITRATOR WERTHEIM: Are '

you referring (6) again to -

{7) 'MR.LANE: No, T*ible 7-1on page
18 of (8) this tes.tlmony sir! K‘ILLA do

yousee that?

(9 THEWITNESS: Yes.

(10) BYMR. LANE: | | | |
11)'Q Okay. Now you show a 139
?)ercent (12) increase. ' !

(13) ‘A That’s correct.! | | |

(14) Q Right? Now what are we

supposed to take (15) from that

number?

(16) A From the 139 percent
increase?

(17) 'Q Yes. Isthatan important
number on this (18) table to your ‘

testimony? ]
(19) ‘A No, | don’t think it's as |
important as the (20) 81 percent.

share that goes to the original three
(21) superstations or the 84 percent
share to all (22) superstatlons overall,
(23) QS8 ‘
(24) A They re notunimportant
figures, but no, (25) | would say that,

you'know, we're talking - that 1398

Page 415
(1) you author of that?
(2) AYes, lwas.
(3 Q And does that, in fact do 1he
3.75 (4) allocation?
(5) Al believe it does, yes.
(6) Q So you had already ddne that!
previously (7} and introduced'it into
proceedings that invoived cable (8) |
royaity distribution? b
(9) Alguess so. oo
(10) Q And was there any reason why
you didn't (11) just take that and plug it
into this testimony here? (12) | mean,
you had done all the work, right?'
(13) A | guess - | mean, prirnarily, we
were jut (14) trying to reduce the
numbaer of numbeors in this ropdm w
(15) which already has too many
numbaers in it. ‘
(18) MR. NEIMAN: Your Honor, if | can
just (17) clarify, it's the 1990 numbers
that are in the report (18) that Mr. Lane
showed the witness.
(19) CHAIRPERSON JIGANTI: Mr,
Lane, do you (20) accept that?
(21) MR. LANE: Yes, absoiutely. The
1990 is (22) part of this case, isn't it? |
(23) THE WITNESS: | believe so, yes.
(24) BY MFI. LANE:
(25) Q Sothose numbers would have
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(1) percent is - we’re talking about
$50,000 or $60,000 (2) here or even
less.
(3) 'Q So is that true that the growth
column (4) really doesn't tell us a whole
lotin thesetables?’ 1+ 1 | | !
(5) A Waell; | think it tells us a out
mora about (6) the signals for which
there was a larger base in 1983- (7) 2.
That is, clearly the fact that KTBT
went from (8) $11,000'to $178,000,
one could argue that that 1,400 (9)
percent increase is somewhat less
significant because (10) it started
from such a smalibase. ' | |
(11) On the other hand, the fact that
WTBS went (12) from 32 million to
$9.5 million, that’s a more (13) |
¢omipelling rate of growth because
the underlying base (14) in which we
are calculating the percentage
change is (15) larger to begin with. |
(18) Q Now, but the fact of the matter is
that a (17) percentage of the fund,
except for WTBS and WGN, all (18) the
other superstations went clowwn did
they not? P P
(19) A WWOR did not.
(20) Qltwentfrom 14.4 in 1983 -

®

- (21) A I'm sorry, are you talking

(1) 1983 figures from my report for been clearly L about shares?

that year. Page 416 (22) QYes.

(2) Q Butyou could have created (1) relevant to the issues here, right? (23) ‘A Yes.
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(24) Q Percentage of the fund.
(25) A Yes, in terms of shares, that's
true.
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(1) Q So even though they had some
sort of a (2) growth rater here, like
WWOR had 197 percent growth (3) rate,
it still was a smaller portion of the entire
(4) 3.75 finding, correct?
(5) A Right, WTBS and WGN grew
so fast and so (6) substantially that
other stations, even if they (7)
showed, like is WWOR’s case is
essentially nearly a (8) tripling of its
royalties, didn’t keep pace.
(9) And so its share, its relative
share, (10) falls.
(11) Q So one of the things that we
have to (12) determine is whether the
growth rate kept pace with (13) the
growth in the overall fund?
(14) A Right, which is largely being
driven by (15) the growth in WTB and
WGN.
(16) Q And the other independent, how
many ~ do (17) you know how many
independent stations there are that (18)
had distant signals for which you
counted 3.75 (19) royaities?
(20) A No. I'd have to go back
through the data (21) and look for the
answer to that.
(22) Q And you don't know how many
of those were (23) flagships?
(24) A No. ]
{25) Q Were they ali flagships?

Page 419
(1) A The other independent
stations?
(2) QYes.
(3) A No, I’m sure that's not the
case.
(4) Q But some portion of them were
flagship (5) stations?
(6) A The other independents?
(7) QVYes.
(8) A Yes,
(9) Q1'd like you to turn to page 20 of
your (10) testimony. And this is where
you talk about the (11) effects of
reinstitution of the syndicated (12)
exclusivity, right?
(13) A Yes.
(14) Q And what are those effects, just
that (15) programs or biacked out or -
(16) A And the syndicated exclusivity
fund has (17) been moved from the
royalty pool essentiaily.
(18) Q And what do the charges that
show up on (19) page 22 and following,
what do they have to do with (20) this
case?
(21) A What do they have to do with
the case?
(22) Q Yes.
(23) A My understanding is that the

substitute (24) programming in not
compensable. So as a result, this
{25) is an indication of the fraction of
the program
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(1) schedules on these two
representative days here for (2)
which programming was deleted
from the distant (3) signals’ version
of WGN and WWOR.
(4) And in its place was substitute
(5) programming that’s not
compensable under the current (6)
proceedings.
(7) Q Now the chart that you showed
on page 21 - (8) -
() AYes.
(10) CHAIRPERSON JIGANTI: Excuse
me. Could (11) you go back to that?
The purpose was to show that (12)
these programs were not
compensable?
(13) THE WITNESS: That
programming was deleted (14) from
these signalis as a resuit of the
syndicated (15) exclusivity ruie and
replaced with programming which, (16)
to my knowledge, is not compensable
under the rules. :
(17) CHAIRPERSON JIGANTI: And the
significance (18) of that is?
(19) THE WITNESS: Itremoves a step
- a (20) reasonable portion of the
broadcast day of these (21) stations
from the body of programming for
which (22) syndicators can receive
compensation.
(23) CHAIRPERSON JIGANTI: Okay,
thank you.
(24) BY MR. LANE:
(25) Q And if you would turn to page 21,
please, ’

Page 421
(1) and the charge on that page. Where
did you get this (2) from?
(3) A This came from the 1990
MPAA Nielsen (4) Report that listed
which quarter hours were subject to
(5) syndicated deletions.
(8) Q Now from the Nielsen study in
that case, (7) they had already been
deleted, correct, from any (8)
consideration?
(8) A iInthe numbers that are
reported in your (10) Nielsen study?
(11) QYes.
(12) A That's my understanding, yes.
(13) Q So whatever Nielsen studies we
have (14) reported have already deleted
these programs that (15) you've
identified on page 21 in the "deleted”
column, (16) correct?
(17) Al believe so.
(18) Q And that's why you listed them
here as (19) being the amount of
deletions, right?

(20) A Because they were in the
Nielsen report, (21) yes.

(22) Q Right. And | take it you accepted
these (23y numbers as the percentages
that should be presented (24) here as
the amount of deletions on these
stations?

(25) A As | say in the report, |
couldn’t
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(1) independently verify these, this
information. I'm (2) simply reporting
the summary resuits from the (3)
materials that the MPAA provided.
(4) QNow I'd like to turn back to page
20 at (5) the bottom of the page. Do
you see that you indicated (6) that the
charge that you provided - it's a
negative. (7) "In none of these four
instances are the levels of (8) deletions
unrepresentative of other Sundays and
(9) Wednesdays in November of 1890."
Do you see that?
(10) A Yes.
(11) Q And what check did you do for
that?
(12) Al examined the similar data
here from both (13) the MPAA study
and the Boston Globe TV Week for
those (14) other weeks.
(15) Q Now I'd like to show you a copy
of an (16) exhibit that was introduced
into evidence yesterday. (17) it's Exhibit
6-X. It's the NBA Broadcast Manual.
(18) And I'd like you turn, if you will, to
the (19) page for Wednesday WGN in
November that you - the (20)
Wednesday. And that's page 23, is it
not?
(21) A Yes.
(22) Q And you selected Wednesday,
November 14th, (23) did you not?
(24) A Yes, | did.
(25) Q Now this list - you were here
yesterday
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(1) when Mr. Stern testified -
(2 Alwas.
(3) Q- and he indicated this was the
complete (4) schedule of the NBA
games for the 1990/91 season. Do (5)
you recall that?
(6) A He indicated that it was - what
it was as (7) of July, but it was
subject to later revision.
(8) Q Forthe NBC games of the week
that were (9) changed, correct?
(10) Al believe. Waell, | think there
were also (11) questions about TNT
or other outlets.
(12) Q Well, this -
(13) A Okay, whatever.
(14) Q - exhibit is dated in September
of 1990, (15) is it not?
(16) A Yes.
(17) QYes.
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(18) ARBITRATOR WERTHEIM: And
this is 6-X?

(19) MR. LANE: 6-X, sir. Andi'm
turning to (20) the first page that we
discussed yesterday which, as (21) you
recall, has the date 9/17/90 in the top,
right- (22) hand corner. And | would
just like you to look at (23) Wednesday,
November 7, 1990, and tell me if there
was (24) a game on WGN on that night
of the Bulls.

(25) THE WITNESS: Wednesday,
November seventh?
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(1) BY MR. LANE:

(2) QYes.

(3) A Yes, there was.

(4) QOkay. And if we turn the page to
the next (5) page, and then we see
Wednesday, November 14th, which (6)
is the same date you picked on ~

(7) A Right.

(8) Q -~ page 23 of your testimony, is it
not? (8) Was there a Bulls game on that
day?

(10) A No.

(11) Q And then we turn to the next
Wednesday in (12) November, the 21st.
Was there a Bulls game that was (13)
broadcast by WGN on that
Wednesday?

(14) A There appears to be so, yes.
(15) Q And then if we turn to the final
Wednesday (16) in November of 1990,
was there a Bulls game broadcast (17)
on WGN on that Wednesday?

(18) A There appears to be so, yes.
(19) Q So three out of the four
Wednesdays in (20) November of 1990,
there was a Bulls gave during the (21)
period that you've identified as being a
lot of black- (22) outs on November
14th, right?

(23) A It would be about a two hour
block of (24) these, yes.
(25) Q Right. And that would occur
roughly at
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(1) the same time as our favorite movie
for this year, (2) Biloxi Blues, right?
(3) A Yes.
(4) Q ocif you had picked another
Wednesday in (5) November of 1990,
that time period would have been not
(6) blacked out because a Bulls game
would be on, correct?
{7) A For a Wednesday, yes.
{8) QRight. And you said this was (9)
representative of all Wednesdays, did
you not, on page (10) one?
(11) Al believe so, yes.
(12) Q Yes, right there at the bottom of
the (13) page.
(14) A Well, what | say here is that the
levels (15) of deletions are not
under-representative.

(16) Q And if you took those out, that
would (17) certainly reduce the Ie=vel<= of
deletion, would it not? ‘

(18) A Perhaps, but there be another
program that (19) was deleted some —
what | meant by that was in terms (20)
of the number of hoirs of deletions ~'
the percentage (21) of the day that
was deleted.

(22) This particular day'wasn’t!(23)
unrepresantative, but the -

(24) Q Of the other Wednesdays'in
November of (25) 1990. Isn't that what
you salid in -
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(1) AYes.
(@ Q- black on white on page 20 of
your (3) testimony. ‘
(4) AYes. | said the Ievels of
deletion. I (5) didn’t say speclfic !
programs.
(6) Q Butthe levels change by the
number of (7) hours that are deleted m
any one day, don't they?: ‘
8) A VYes,
(99 QNow-
(10) ARBITRATOR WERTHEIM: I'mnot’
100 percent (11) sure I'm following this.
Dr. Lemieux, locking at (12) Table 8-23
in your exhibit -
(13) THE WITNESS: Yes.
(14) ARBITRATOR WERTHEIM: - we
have beginning (15) at 8:00 tHe movié
Biloxi Blues showing locally in (16)
Chicago. But elsewhere,/WGN is
showing a movie. Is (17) that right?
(18) THE WITNESS: Yes. The satellite '
feed (19) carried a movie called The
Bachelor's Daughter. | | 1 |
(20) ARBITRATOR WERTHEIM: And
what we're (21) showing is — and 'what
we've just learned from the (22) recent
response is that on most Wednesdays
in the (23) month of November, iristead
of getting a substituted (24) movie, what
is listed as getting the distant signals,

(25) what were getting was the Chicago

Bulls game.
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(1) THE WITNESS: That's dorrect. !

() ARBITRATOR WI-HTHEIM Okcly

(3) BY MR. LANE:

(4) Q Now even with the/level of
deletion that (5) you've shown here, it's
also true, is it not, that (6) WGN's
carriage royaities every way you've

measured it (7) in this study, mcreaSPd

over this period? !

(8) A VYes, it did.

(8) QAnRd it's aiso true for WWOR that
in many (10) cases, there was a decline
in the amount of royalties: (11) by:the:
way you measured, was there not, at
least in (12) the share of the royalties
compared to earlier shares?

(13) A Yes, it shows a small decline.

(14) Q And so the availability of sports
on WWOR (15) didn't make ~ somehow
increase the amount of (16) royalties or
the amount of carriage of that station in
(17) these years, did it?
{18) A I’'m not suré | can make a'
linkage between (19) those, | |
(20) Q You can't make a linkage
|:>etween the (21) avallablllty of sports of
whether the royaities go up (22) or
down from year to year? ‘
{23) A I'd have to see. | mean, | don’t
know (24) whether sports went up or
down on WWOR over the three (25)
years either. I’d have to go and look.
Page 428
{1) QButyou indicated in your !
testimony that (2) one of the
characteristics of the seven | |
superstations (3) was the availability cf
live sports events.
(4) A Yes, right.
(5) Q Butyou're not linkirig that to the
change (6) in the amount of royalties
that you show in these (7) tables?
(8) A lthought you were asking me
a question (9) that talked about the
relationship between changes in (10)
the amount of sports carried and
changes in royalties. (11) Are you
asking me just about -
(12) QI'm asking you about your
testimony. 1 (13) thought it was about
the availability of sports (14)
programming dn these seven istations
that made them so (15) heavily carried.
{18) '| thought that was'the point ybu
were (17) trying to make. @ |
{18) IA I'believe that, yes, the carriage
of (19) sports on thesae programs - on
these stations is one (20) of the !
factors that makes thbm heamly
carried, yes,
{21) Q Okay. What are some Of the !
other factors? ‘
(22) - A For the original superstations
Qr - | | | | !
(23) Q For all seven of them. ‘
(24) A Well, certainly the fact that
they’re on (25) satellite makes them
movo convenient to carry.
‘ Page 429
{1} ' Q Andthat's it, those twoi things?
{2) ‘A Those are at least two things.
(3) Q!'mjustbasingitornyour i |
testimony and (4) not anybody eilse's.
What do you think? That's all (5) I'm
asking.
6) Albelieve that both of those
factors are (7) at least two things that
contribute to their carriage. |
8) ' QOkay. And we've seen thaton
various of (9) these chartsithat a |
number of the superstations have (10) a
decline, not a growth, in the period
studied, right? [
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(11) For example, I'm [ooking at page
13, Tabie (12) 6-1.

(13) A Yes. All but -

(14) Q All but WTBS and WGN, correct?
(15) A And WWOR show - | mean, all
three of them (16) show an increase
in the actual amount of royailties (17)
paid.

(18) Q But a decline in the share.

(19) A inthe share.

(20) Q We just talked about the growth
rate, and (21) you've indicated that
that's not really - we're not - (22) - that
may not be a good number because if
we look at (23) the bottom of Table 6-1,
we see the total 6.6 growth (24) rate,
right?

(25) Al believe it's 16.6.
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(1) Ql'msorry, 16. You're exactly

right. And (2) that's kind of a

benchmark. We'd have to say if (3)
something had grown more than 16.6
before we could say (4) it really -

(5) A Before you would see an
increase in its (6) share in the
revenue pool.

(7) QRight, right. So WWOR only
grew 7.4 (8) percent, right? So that's
less than 16.6 atthe (9) funds. Soiit
wasn't growing as fast as the fund (10)
overall, right?

(11) A That's correct.

(12) Q And the other superstations all
have (13) negative growth rates,
correct?

(14) A Yes.

(15) Q And they have negative
numbers, and WWOR (16) has negative
numbers for the difference in the (17)
percentage of the share, right?

(18) A Yes.

(19) Q And so when we look at this, we
see only (20) two stations that have
growth rates from either (21)
perspective and that also have sports
programs and (22) that are aiso carried
on satellite, and we see five (23) that
went down.

(24) And they all have the same (25)
characteristics, correct?
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(1) A Yes. Wall, they have the same
(2) characteristics that they carry
professional sports (3) programs. |
can’t characterize their other
features.

(4) QOkay. And they're carried ona
satellite?
(5) AYes.
(8) Q And those are the two features
that you (7) have highlighted as the
reason you have separately (8)
identified these seven stations, correct?
(9) A That’s correct.
(10) Q You didn't look at any other

features of (11) them, did you, these
stations?
(12) A Not too close, no. Waell,
except for the (13) syndicated
deletions.
(14) Q Now | just want to turn to page
28 of your (15) testimony. What is the
purpose of Table 9.2 and the (16)
testimony related to it? And ! guess
Table 8.11'd (17) have the same
question.
(18) What are you trying to show us on
these (19) two pages?
(20) A That with the exception,
especially of the (21) original
superstations, most flagship stations
are not (22) carried great distances
away from where they’re being (23) -
where the local broadcasts take
place.
(24) Q Okay. Now in this case, you
didn't look (25) at all independents.
You just looked at flagship
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(1) stations, right? So you had to break
that out, (2) correct?
(3) A That’s correct.
(4) Q And you had to somehow divide
the carriage (5) by ail these states that
you've listed on page 27 and (6) divide
it up into different regions and then
figure (7) out if it was next to the region
or not next to the (8) region?
(9) AYes.
(10) Q Why did you do that for the
flagships (11) here, but you didn't divide
the other flagships when (12) you were
counting royaities?
(13) A Because we were concerned
about carriage (14) patterns of
flagships in this particular case.
(15) Q But you weren’t concerned
about the (16) royalties of flagships in
the other case? Are you (17) willing to
lump together the 52 other flagships
that (18) you didn’t count in the seven ~
without the seven (19) superstations,
just with ail other independents and (20)
network affiliates and wherever they fit;
just say (21) they're just like them?
(22) A'mnot -
(23) Q You don't see any distinguishing
(24) characteristics though for royaity
calculation of (25) distribution in all
these charts, and the wonderful
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(1) graphs that you put together, did
you?
(2) A ifwe had - | don’t know what
the case is (3) for flagships that are
outside of the satellite (4) delivered
ones. It’s certainly possible that
they (5) have more extensive carriage
or whatever, but | just (6) don’t know.
(7) Q Sothe point of these charts on
pages 27 (8) and 28 is that most of the

carriage of flagship (9) stations, other
than | guess WTBS is pretty localized
(10) or regionaliszed. |s that fair to say?
(11) A Yes, I'd say that's fair to say.
WTBS is (12) certainly the one that's
most likely to be carried (13) great
distances away from Atlanta.

(14) Q Just one final set of questions
here. How (15) many instances of
carriage were we talking about with (16)
the other flagship stations?

(17) | mean, how do we know what that
average (18) means, 96 percent? It's -
there are 7,377 instances (19) of
carriage | think you said someplace.
it's like 100 (20) instances of carriage or
how many - how many are the (21)
other flagships representing?

(22) A How many instances of
carriage?

(23) Q Yes. How big - how big - we
know how (24) big WTBS or GN and
other superstations are compared to
(25) the universe. But then when you
look at other
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(1) flagships, we see this after of 96
percent in the same (2) region.

(3) Are we talking about two instances
of (4) carriage, 50, 1007

(5) AWe'vegot -

(6) Q Do you have any idea?

(7) AP'm trying to - we've got 40 -
in 1992, (8) we have 52 stations,
according to page 27. So there (9)
are essentially 45 other flagships
here.

(10) You know, some of them couid
have 30 or 40 (11) instances and
some of them could have ten or 20.
(12) There are probably hundreds of
instances of carriage (13) there.

(14) Q Butyou don't have an idea of the
(15) magnitude?

(16) A | don't know the exact number,
no,

(17) Q Now, I'm a little bit confused just
on (18) something. | thought | had this
correct. | had given (19) you an exhibit
earlier, 7X, which | thought listed 56 (20)
flagship stations and now you are
telling me there are (21) only 527

(22) Atone point you said there were 59
(23) flagship stations in your testimony,
did you not?

(24) A Yes, | believe, now that you
have pointed (25) it out again, when |
reread the report, | believe the
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(1) number 52 on page 27 is in error
and it should be 59.

(2) CHAIRPERSON JIGANT!: That
would be 52 (3) plus the super stations.
(4) THE WITNESS: Yeah, that may be
how | got (5) to that number, yes, that|
left those out by (6) accident.
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(7) But, yes, an pade 27, the number
52 should (8) be 58. | remember
rereading the report myself and (9)
thinking that can't be correct.

(10) MR. LANE: Allright. And in that
same (11) sentence, you mean that 52
stations originated live (12) telecasts of
professional baseball, basketball or (13)
hockey games. Not thatthey carried all
three sports?

(14) THE WITNESS: Certainly. Yes.
Or.

(15) MR. LANE: Right. Those are all
the (16) questions | have Mr. Chairman.
(17) CHAIRPERSON JIGANTI: You
said "for‘?

(18) THE WITNESS: Or. He asked me
if the (19) implication here was that
those stations all carried (20) all three
sports and the answer is clearly no.

(21) CHAIRPERSON JIGANTI: And
we're talking (22) about, are we not, the
top of page 277

(23) THE WITNESS: Yes, the second
sentence in (24) the first paragraph on
page 27.

(25) CHAIRPERSON JIGANTI: Right.

Very good. (5) Thank you.
(6) MR.STEWART: A pointof
clarification (7) from yestérday's
testimony. You talked about a cable (8)
operator who operated a cable system
that would have (9) a contract to carry
WGN. Doyoureeallthat? @

(10) THE WITNESS: Yes.

(11) MR. STEWART: The contractyou '
were (12) talking about was a contract
with, for example, a (13) satellite '
retransmitter for the service of

delivering (14) WGN.

(15) THE WITNESS: That's correct.

(16) MR. STEWART: Because, under
the (17) compulsory license means that
cable operators don't (18 need | | |
contracts with the stations themselves
to (19) retransmit. L !
(20) THE WITNESS: In fact, they dont ‘
sign (21) them at all, as faras| know.
(22) MR. STEWART: Right. ' ' '
(23) ARBITRATOR WERTHEIM: So the
contract (24) would be wnth the satelhte ‘
operator? ‘
{(25) THE WITNESS: WhaLt is called a
satellite

any contract with the (4) station?

{8) THE WITNESS: That's right. Yes.
(6) 'The fundamental issue here is that
the (7) stations themselves are
fundamentally passive ln thls (13)
arrangement.

() 'MR. STEWART: Thank you.

(10) Next, would you turn please to
page 22 of (11) your testimony?

(12) Now, onthese four pages
beginning with (13) 22, you have '
sample program scheduies for selectéd
(14) days for two of the super statlons
correct?

(15) THE WITNESS: Yes.

(16) MR. STEWART: Looking justatthe
first {17) 'one for' Sunday, November 11
on WGN, do you see at (18) 10:00 p.m.
in the left hand rolumn there is a listing
(19) for news? 3

(20) THE WITNESS: Y|=s

(21) 'MR. STEWART: And that program
is not (22) substituted, correct?

(23) THE WITNESS: No, it's not.

(24) MR. STEWART: Do you know
whether that is (25) a station-produced
news program that appears on W(:N
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(1) THE WITNESS: Itreads, "Inall," it
(2) should be, "59 stations originated
live telecasts of (3) professional
baseball, basketball or hockey games."
{4) CHAIRPERSON JIGANTL:
Fifty-nine including (5) the seven super
stations?
(6) THE WITNESS: Yes. Right. | see
where (7) the 52 came from.
(8) CHAIRPERSON JIGANTL: Mr.
Stewart, you (9) were going to
examine?
(10) Are you okay Dr. L.emieux?
(11) THE WITNESS: Yeah, I'm fine.
Just keep (12) going. If! could just
have a glass of water?
(13) CROSS EXAMINATION (14) BY
JOHN STEWART
(15) MR. STEWART: Good morning,
Dr. Lemieux. (16) I'm John Stewart and |
am representing the National (17)
Association of Broadcasters here. The
NAB is claiming (18) royaities for
programs produced by stations and
(19) broadcast only on those stations
which are (20) retransmitted on a distant
signal.
(21) First, just a point of clarification.
(22) CHAIRPERSON JIGANTI!: Excuse
me. Your (23) colieague is?
(24) MR. STEWART: i'm sorry. This is
(25) Jacqueline Hands, my colleague
from Crowell & Moring,
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(1) also representing NAB.
(2) MS.HAND: Jacqueline?
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(1) commeon carrier or some other
resale common carrier. (2) It ¢ould bé
microwave.
(3) ARBITRATOR WERTHEIM: Bo, it
would be with (4) that n,arrier not W|th
WGIN. !
(5) THE WITNESS: nght I1 I want ‘to
carry (6) WGN, | make a contract with
and organization called (7) Untied
Video which is the company that puts
WGN on the (8) satellite.
(8) MR.STEWART: And that
agreement would (10) just be for
transporting the signal, essentially from '
(11) where it is picked up near Chicago
to the cable (12) operator
(13) THE WITNESS: That's right.
(14) MR. STEWART: And other
common carriers (15) might, for
exampie, operate microwave links
where they (16) would provide the same
kind of service of delivering (17) a
signal, correct?
(18) THE WITNESS: Yes. | | |
(19) MR. STEWART: And'in that case,
the cable (20) operator would have no
contract with WGN?
(21) THE WITNESS: That's correct. | |
(22) MR. STEWART: Further,there are '
(23) situations in which a cable
operator, let's say in (24) West Virginia, '
could build his own aritenna on top of
(25) a mountain and pick up distant
signals from Pittsburgh
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(1) and bring them in.
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(1) only? bbb
(2) THE WITNESS: When you mean
that it (3) appears on WGN only, it also
appears in the satellite ‘(4) dllstﬂlbuﬁon of
WGN.
(5) MR. STEWART: Oh, let's be clear
about (6) that. It doesn't appear on any
other broadcast (7) station in the
country. it's WGN's own news
program,
(8) THE WITNESS: Ifthat's whatitis,
yes. (9) | don't know whethker thatis
specifically WGN's local (10) newscast.
(11) But'if it were, then yes| it would not
(12) appear anywhere else. ‘
(13) MR. STEWART: Allright. And that,
in (14) fact, is the definition of our claim
in this (15) proceeding are programs
produced by the station and (16) not
appearing on other stations.
(17) Are you familiar with, looking at
8:0, (18) 8:30 and 9:00 a.m., are you
familiar with those (19) programs?
(20) THE WITNESS: Only to the extent
that | (21) read the program schedule. |
haven't actually seen (22) any of them in
ry own experience to know.
(23) MR. STEWART: Aliright.' But
those (24) programs are also not
substituted for? b
(25) THE WITNESS: No, they're not

; Page 441 1
(1) MR STEWART: Those p|ogram's -
(2) CHAIRPEHRSON JIGANTI; You are
referring to (3) what, now, 3:00, 8:30
and 9:00?7

(3) MS.HAND: Hand. H-a-n-d. {2) Inthat case, there wouldn't be any (4 MR.STEWART: AM. | |
(4) CHAIRPERSON JIGANTI: Okay. middle (3) man and there wouldn'tbe | (5) 'CHAIRPERSON JIGANTI: Oh
(202) 234- “NEAL R. GROSS & CO., INC.
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a.m.
(6) MR.STEWART: Yes.
(7) CHAIRPERSON JIGANTI: Oh,I'm
sorry.
(8) MR.STEWART: So, those
programs if they (9) are not substituted
for, they are among the programs (10)
that are delivered to cable operators
when they carry (11) WGN as a distant
signal.
(12) THE WITNESS: Yes. Distant
signal viewers (13) of WGN could watch
those programs.
(14) ARBITRATOR WERTHEIM: That
would be true (15) of all the programs
where you don't have a (16) substitution
show.
(17) THE WITNESS: That's right.
(18) MR. STEWART: And, just looking
atthese (19) programs here, do you see
other syndicated programs (20) and
movies that were not deleted?
(21) THE WITNESS: Yes,
(22) MR. STEWART: Do youseeany -
| guess we (23) don't see any devotionai
series on that page. Butin (24) general,
stations might also have devotional
series (25) represented by another one
of the claimants here that '
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(1) would get delivered as part of the
package of (2) programs?
(3) THE WITNESS: Yes.
(4 MR. STEWART: And, of course,
sports on (5) another Wednesday in
November, 1990, there would have (6)
been a Bulls game that would have
been delivered as (7) part of the
package?
(8) THE WITNESS: Yes.
(9) MR.STEWART: And all those
programs (10) together are what the
cable operator receives when it (11)
carries WGN as a distant signal,
correct?
(12) THE WITNESS: Correct.
(13) ARBITRATOR WERTHEIM: Is your
point here (14) that we cannot tell from
this tabie which of the locali (15)
programs were in fact locally produced
and which were (18) not?
(17) MR. STEWART: Your Honor, we
will be (18) putting in direct evidence on
WGN and WWOR.
(19) ARBITRATOR WERTHEIM: With
respect to what (20) you are asking this
witness, is that your principle (21) point
you want to elicit?
(22) MR. STEWART: The pointthat|
am seeking (23) to elicit, thanks for
asking me to explain it, is (24) simply
that the super station signal comprises
(25) programs from all of the
commercial categories
Page 443
(1) represented here. So, when it gets

picked up as a (2) distant signal, it's a
package of programs claimed by (3) us,
claimed by sports, claimed by
devotional and (4) claimed by MPAA.
(8) If youwould turn over to page 24,
looking (6) at the WWOR schedule, are
you familiar with the 10:00 (7) a.m.
program there called Steam Pipe Alley?
(8) THE WITNESS: Again, only to the
extent (9) that | know its title. | have no
knowledge about its (10) content.

(11) MR. STEWART: Al right. And
turning over (12) to the next page, are
you familiar with the program (13) listed
there at 10:00 a.m. called Nine
Broadcast (14) Plaza?

(15) THE WITNESS: | have the same
answer. My (16) understanding is it was
broadcast, but | don't know (17) its
content.

(18) MR. STEWART: And as you have
indicated on (19) these pages, none of
those programs {'ve named were (20)
substituted, correct?

(21) THE WITNESS: That's correct.
(22) MR. STEWART: Are you familiar,
based on (23) your background in the
broadcast industry with a (24) network
affiliates programming schedule,
generally?

(25) THE WITNESS: Certainly | watch
network
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(1) affiliated stations and | know
something about them, (2) yes.
(3) MR. STEWART: Thesetwo
stations that you (4) have laid out
programming schedules for here are (5)
independent stations, correct?
(6) THE WITNESS: That's correct.
(M) MR. STEWART: If a station were
affiliated (8) with, for example, WABC in
New York, affiliated with (9) ABC, it's
true, is it not, that there would be a
block (10) of programs during the
daytime and in prime time and (11) an
evening news program that would have
been supplied (12) by the network, by
ABC itseif?
(13) THE WITNESS: That's correct.
(14) MR. STEWART: And those
programs are not (15) compensated in
this proceeding?
(16) THE WITNESS: That's correct.
(17) MR. STEWART: Butin addition, on
a (18) typical network affiliate’s program
schedule, there (19) would be programs
produced by the station, possibly (20)
syndicated programs, possibly
devotional programs, (21) possibly
sports programs -
(22) THE WITNESS: Yes.
(23) MR. STEWART: -inthe
non-network time, (24) correct?
(25) THE WITNESS: Yes.
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(1) MR. STEWART: So,whena
network affiliate (2) gets carried by a
cable operator as a distant signal, (3)
there is a similar package of programs
once you take (4) out the network
programs. Programs owned by
different (5) claimants in this
proceeding which the cable operator (6)
picks up and resells to its subscribers?
(7) THE WITNESS: Yes.

(8) MR.STEWART: All right, would
you now (8) please turn to page 28 of
your testimony? This is the (10) table at
the top here that Mr. Lane discussed
with (11) you.

(12) | believe you noted that WTBS was
more (13) distributed nationwide than
the other super stations (14) that you
listed here, correct?

(15) THE WITNESS: Yes. | see what
the (16) evidence here suggests.

(17) MR. STEWART: If youiook at the
(18) subscriber column in the middle
and add together the (19) same region
and adjacent regions numbers, for TBS
you (20) get something like 51 per cent
of subscribers within (21) that same or
adjacent region area, correct?

(22) THE WITNESS: Right.

(23) MR. STEWART: If you add the
numbers (24) together for the other
super stations, WGN and WOR, (25)
both coincidentally have 88 per cent of
their
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(1) subscribers as all the people that
receive them as (2) distant signals
within the same region or adjacent (3)
region, is that right?

(4) THE WITNESS: Yes.

(5) MR. STEWART: The numbers are
roughly the (6) same or even higher for
the other super stations (7) listed below,
is that correct?

(8) THE WITNESS: That's correct.

(9) MR. STEWART: So, for KTVT
which is from (10) what market?

(11) THE WITNESS: Dallas-Fort Worth.
(12) MR. STEWART: A 100 per cent of
its (13) subscribers, distant subscribers
are within the same (14) region.

(15) THE WITNESS: Yes.

(18) MR. STEWART: | would liketo
show you, (17) Dr. Lemieux, a printout,
a bound printout and ask you (18) to
take a look at it and tell me if you can
identify (19) what it is?

(20) ARBITRATOR WERTHEIM: Are
you going to (21) have this marked for
identification?

(22) MR. STEWART: | am goingto
mark and (23) distribute a page from
this document. But| wanted to (24) give
Or. Lemieux and his Counsel the entire
document (25) so that he could confirm
the source and what it is.
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(1) THE WITNESS: ltappearsto bea
(2) compilation of reports from the
Cable Data (3) Corporation.
(4) MR. STEWART: Now, the Cable
Data (5) Corporation you've referred to
already in your (6) testimony, correct?
(7) THE WITNESS: Yes.
(8) MR. STEWART: and that's the
company that (9) compiles the data, the
statement of account data that (10) is
filed with the copyright office and
makes it (11) available to all the parties
here for use in this (12) proceeding?
(13) THE WITNESS: Yes.
(14) MR. STEWART: It was data from
Cable Data (15) Corporation that you
used in preparing most of the (16)
tables in the testimony that you
presented?
(17) THE WITNESS: Yes, all the ones
that have (18) to do with carriage
patterns.
(19) MR. STEWART: Now, | would like
to ask you (20) to turn to the page | have
tabbed there.
(21) | would like this document marked
as NAB (22) 1990-92, exhibit 1-X.
(23) (Whereupon, the above-referred
(24) to document was marked as NAB
(25) 1-X for identification.)
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(1) Would you confirm, Dr. Lemieux,
that this (2) document, 1-X, is a copy of
a page from that printout (3) that | have
shown you?
(4) THE WITNESS:
identical.
(5) MR.STEWART: Okay. Now, let's
go through (6) just for a few minutes
and identify the different (7) parts of this
printout.
(8) First of all, in the upper left hand (9)
corner there is a date, do you see that?
(10) THE WITNESS: Yes. The August
15 date you (11) mean?
(12) MR. STEWART: Yes. And you can
use the (13) exhibit; | think it is easier.
(14) THE WITNESS: Okay.
(15) MR. STEWART: Do you know
whether Cable (16) Data Corporation
typically identifies the date as of (17)
which the printout is made in that
fashion?
(18) THE WITNESS: Yes. That's
presumably the (19) date that this
particular report was created.
(20) MR. STEWART: Now, Cable Data
Corporation (21) will update it's data as
amended statements of account (22)
are filed, or the like, is that correct?
(23) THE WITNESS: Yes.
(24) MR. STEWART: So, there might be
slight (25) differences, depending on
which date the printout was
Page 449

it appears to be

- station broadcasts over the air (9) in its

they? Lo

(1) prepared? =

(2) THE WITNESS: Yes. It could

differ from (3) the numbers in my report

as a result of that as well.

(4 MR. STEWART: Butthis data here

is the (5) data that all the parties here

rely on?

(6) THE WITNESS: Yes.

(7) MR. STEWART: Now, it says 'Next

period (8) 92-2'. Would you explain |

what that is?

(9) THE WITNESS: That's the second

half of (10) 1992; the secdnd oo

accounting period. S

(11) MR. STEWART: And that's the

period that (12) you have used fora

number of your analyses is that (13)

correct?

(14) THE WITNESS: Yes‘.

(15) MR. STEWART: Then the next,

under that (16) August 15 date is a

code, SSF3Call, do you know what (17)

that stands for?

(18) THE WITNESS: I'm hotsuré! |

know what the (19) SS means. The F31

believe refers to form 3 systems (20)

and call means that includes call'signs. !

(21} MR. STEWART: In fact, if you read

to the (22) right of that, what the title of

the printout is, (23) would you do that?

(24) THE WITNESS: Itis Form

3-Carriage of (25) Signals, apparently,

ranked by the number of full-time |
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(1) distant subscribers.

(@ MR.STEWART: Okay. And below

that are a (3) number of columns of -

data,

(4) First, the 'Call Sign’ identifies the

(5) particular station, i$ that correct?

(6) THE WITNESS: Yes.

(7) MR. STEWART: The second is the

‘Channel (8) Number' on which the

local market, is that correct? -

(10) THE WITNESS: Yes. WTBS is
channel 17 in (11) Atlanta.. Co
(12) MR. STEWART: In Atlanta, righn
(13) Now, the next column is labeled
‘Type'. (14) Can you tell us what that is?
(15) THE WITNESS: The!I’ statidns are |
(16) independents, the 'E’ stations ari
non-commercial (17) educational
stations, and the 'N’ stations are (18)
network-affiliated stations.

(19) MA. STEWART: The next two
columns are (20) community and state.
What community and state are (21)

(22) THE WITNESS: That's the location
of the (23) television station itself.
(24) MR. STEWART: Now, there are
four (25) bracketed sets of columns |
labeled, 'Total’, 'All
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(1) Distant’, 'Fuil Time Distant', and

"Local'.
(2) Canyou explain what those are?
(3) THE WITNESS: As we had talked
about (4) earlier this morning, all of the
stations that we talk (5) abc»ut here as
distant signals are alsd local to some
(6) other broadcast market.

(7) So, if we take the WTES case, for
(8) instance, if we look under the
number of cable (9) systems, this report
indicates that there were 2,118 (10)
cable systems that cartied WTBS at all.
(11) lf you go to the 'All Distant’
column, we (12) find that 2,090 of those
systems carried it on a (13) distant
signal basis. boorord

(14) And if you go all the way to the
right (15) hand side, in the 'Local’
column, we find that there (16) were 34
cable systems that were local to WTBS
and (17) carried it on a focal bdsis.!

(18) These are all presumably'
somewhere in the (19) Atlanta market.
(20) MR. STEWART: Sbo, this i5 what
you were (21) discussing earlier?

(22) THE WITNESS: Right.

(23) 'MR. STEWART: Thatis, that WTBS
is not a (24) distant signal when itis
carried by cable in its (25) local mairket,
but is a distant signal elsewhere"
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(1) THE WITNI-SS Right. | |

(2) ARBITRATOR WERTHEIM: What
is the (3) difference between all distant.
and full time distant?

(4) THE WITNESS: You'll seé that the
riumbers (5) here are identical. This is
an artifact | believe, (6) from an earlier
period of time in the rules where, (7)
before the change in the signal carriage
rules, cable (8) systems were allowed to
bring in distant signails on a (9) parttime
basis, particularly late night between,
like (10) 11:00 p.m. and 6:00alm. |
(11) They were aliowed, for instance, if
one of (12) their local broadcast |
stations went off the air, they (13) were
dllowed to bring in some other station
to fill in (14) that remaining time sldt on
their cable system. | | | |

(n5) This is what used to be camed part

time'(16) carriage. = |

(17) After the cable rules w’ere
abolished, part (18) time carriage,
essentially, becomes no longer an (19)
issua. And there isn't anything any
longer that (20) constitutes part time
carriage here. N

(21) 'You can see that the numbers are
identical (22) throughout. So, leither :
one of those columns is going (23) to:
tell you the exact same thing. | | ”
(24) MR. STEWART: Now, this printout
provides (25) these data for each

station, ranked in descending
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(1) order by the number of full time
distant subscribers. (2) Do you see
that?

(3) THE WITNESS: Yes.

(4) MR.STEWART: SothatWTBS s
carried to (5) some 44 millionas a
distant signal, is that correct?

(6) THE WITNESS: Yes.

(7) MR. STEWART: Andthen WGN to
23 million (8) and some?

(9) THE WITNESS: Yes. 4

{10) MR. STEWART: Let's shift one
column to (11) the left and look at the
number of cable systems (12) again.
(13) THE WITNESS: Okay.

(14) MR. STEWART: WTBS is carried
by 2,090 as (15) a distant signal and
WGN carried by 1,237. Do you see (16)
that?

(17) THE WITNESS: Yes.

(18) MR. STEWART: Some of those
1,237 are the (19) same systems that
carry WTBS, of the 2,090 that carry (20)
WTBS, is that correct?

(21) THE WITNESS: Yes. Quite a few
of them. (22) We found that the most
common cable carriage pattern (23) is
to carry those two signals, and that's

done by 25 (24) per cent of the systems. |

(25) MR. STEWART: Okay. And when
you look at
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(1) distant incidents, or instances of
carriage, what you (2) do is add up
those numbers, If you wanted to find
the (3) total instances of carriage of TBS
and GN together, (4) you would simply
add those two numbers, is that (5)
correct?

(8) THE WITNESS: Yes.

(7 MR. STEWART: That would give
you some {8) idea of the availability of
those two stations in the (9) distant
signal marketplace, nationwide?

(10) THE WITNESS: Yes.

(11) MR. STEWART: Let's iook down
the list, (12) starting with WTBS, and
identify the seven super (13) stations
that you featured in your testimony
here. :

(14) THE WITNESS: The first five
system (15) signals, WTBS, WGN,
WWOR, WPIX and WSBK are all in the
(16) list of super stations that |
presented. Three places (17) further
down is KTLA in Los Angeles. Then
further (18) down the page, around the
middle, is KTVT, channel 11 (19) in Fort
Worth.

(20) MR. STEWART: So, it's just about
at the (21) mid-point of the list.

(22) The first five super stations each
are (23) carried by more distant cable
subscribers than any (24) other?

(25) THE WITNESS: Those five
stations reach

Page 455
(1) more distant subscribers than
anyone else, yes.
() MR. STEWART: With respectto
the other (3) two super stations, some
other stations are carried to (4) more
distant subscribers, is that correct?
(6) THE WITNESS: Yes.
{6) MR. STEWART: Do you know
whether any of (7) the other stations in
that first 20 or 25 are also (8) carried on
satellite or are available on satellite?
(9) THE WITNESS: | don't know the
specific (10) identities. | understand
there may be a couple of (11)
network-affiliated stations in that list as
well.
(12) ARBITRATOR WERTHEIM: Would
you call KTLA (13) and KTVT
not-so-super super stations?
(14) THE WITNESS: I'm not going to
(15) characterize them in that way, Your
Honor. if you (16) would like to do so,
you may.
(17) ARBITRATOR WERTHEIM: All
right. The term (18) super station
simply means it's broadcast by (19)
satellite, it's carried by satellite?
(20) THE WITNESS: According to -
yes. | (21) mean, if you iook at the
glossary that was submitted (22) on
behalf of the sports claimants, | believe
that’s (23) the definition.

{24) ARBITRATOR WERTHEIM: |s that
the way the (25) term is generally used?
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(1) THE WITNESS: Theindustry, |
think (2) generally, tends to look at
independent stations that (3) are carried
by satellite as super stations. | think (4)
that's going to be a matter of some
discussion here.

(55 MR. STEWART: i think, Your
Honor, that (8) the Section 119 statutory
definition which applies to (7) the other
compulsory licenses uses the term
super (8) station to refer to independent
stations delivered by (9) satellite and
not net-work affiliates delivered by (10)
satellite.

(11) Whether that is the same use in
which the (12) witness is using it or not
(13) | have no further questions.

(14) CROSS EXAMINATION (15) BY
MR. HESTER

(18) MR. HESTER: For the record, I'm
Timothy (17) Hester representing the
public television claimants.

(18) Good morning, Doctor Lemieux.
(19) THE WITNESS: Good morning.
(20) MR. HESTER: Let me follow-up
very quickly (21) on Mr. Stewart's
exhibit NAB-1990-92, exhibit 1-X.

(22) if | could take you back to your (23)
discussion of KTLA and KTVT, your

reference to those (24) two super
stations and where they ranked among
the (25) full time distant subscribers.
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(1) THEWITNESS: Yes.
(2) MR.HESTER: Am | correctin
reading this (3) exhibit that there is an
educational station that is (4) listed,
WVIA that has more fuli time distant (5)
subscribers than KTLA, the super
station out of Los (6) Angeles?
(7) THEWITNESS: Yes.
(8) ARBITRATOR WERTHEIM: What
station?
(9) MR.HESTER: I'm sorry.
(10) THE WITNESS: Number six
ranked station,
(11) MR. HESTER: WVIA which is listed
out of (12) Scranton, Pennsylvania.
(13) ARBITRATOR WERTHEIM: That's
an (14) educational station?
(15) THE WITNESS: That's what it says
here, (16) yes.
(17) MR. HESTER: Could you clarify by
the (18) reference to educational? is
that also a reference to (19)
non-commercial stations?
(20) THE WITNESS: Yes. ltisa
non-commercial (21) educational
station.
(22) MR. HESTER: So, immediately
behind the (23) five super stations you
list the largest distant (24) signal in
terms of full time distant subscribers as
(25) this non-commercial station out of
Scranton, is that
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(1) correct?

(@) THE WITNESS: Interms of
subscribers, (3) yes.

(4) MR.HESTER: And then following
it a (5) little further down, do you see
also a reference to (6) WTTW, channel
11 out of Chicago?

(7) THE WITNESS: Yes.

(8) MR.HESTER: Andthatisalsoa
non- (9) commercial station?

(10) THE WITNESS: Yes.

(11) MR. HESTER: And interms of full
time (12) distant subscribers that ranks
above KTVT, is that (13) correct?

(14) THE WITNESS: Yes.

(15) MR. HESTER: And there is also
one other (16) non-commercial station
that ranks ahead of KTVT. Do (17) you
see the reference there to KCET out of
Los (18) Angeles?

(19) THE WITNESS: Yes.

(20) MR. HESTER: In your testimony,
at various (21) points, you discuss
educational stations. Do you (22) recall
that in your testimony?

(23) THE WITNESS: Yes.

(24) MR. HESTER: Am | correct that
those (25) references are to signify
non-commercial stations?
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(1) THE WITNESS: Yes. | believe at
the (2) beginning of the report | refer to
them as non- (3) commercial
educational station and then | refer to
(4) them as educational stations later on
as a short hand.

(5) MR.HESTER: So, forinstance, if |
could () direct your attention to the
table that we discussed (7) at some
length today, on page 10 of your
testimony, (8) table 5-1 on instances of
carriage; do you have that (9) table?
(10) THE WITNESS: Yes, | do.

(11) MR, HESTER: And there is a line
reference (12) to educational. That's
meant to be educational and (13)
non-commercial stations?

(14) THE WITNESS: Yes.

(15) MR. HESTER: Whatis commonly
referred to (16) a public television?

(17) THE WITNESS: Yes.

(18) MR. HESTER: Letme ask youto
turn back (19) to page 9 in your
testimony, please. | want to direct (20)
your attention, specifically, to the
bottom paragraph (21) on page 9, the
third sentence which reads, "Only (22)
distant carriage of the original super
stations and (23) educational signals
grew during this period." (24) Do you
see that?

(25) THE WITNESS: Yes, | do.
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(1) MR.HESTER: The period you are
referring (2) to is what?

(38) THE WITNESS: 1989 to 1992. The
second (4) accounting period in both
cases.

(5) MR.HESTER: So, your reference
there to (6) educational signals is again

to non-commerciai public (7)

television?

(8) THE WITNESS: Yes.

(9) MR.HESTER: So, your pointis

that the (10) only two types of signals

that grew in terms of (11) distant signal

carriage were the original super (12)

stations and public television?

(13) THE WITNESS: Yes,

non-commercial (14) educational

stations.

(15) MR. HESTER: Let me askyou if

that point (16) is also reflected on table

5-1 on page 10?

(17) THE WITNESS: Yes, itis.

(18) MR. HESTER: And if you could

also explain (19) that, please? Just

describe for the record what your (20)

data show as to the carriage of

educational, non- (21) commercial
television.

(22) THE WITNESS: In the second

accounting (23) period in 1989, we

found 497 cable systems that (24)

carried a non-commercial educationai

(19) THE WITNESS: That's correct. |

station on a (25) distant basis which
represented 6.8 percentbfall @ |
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(1) the instances of carriage in that year.
(2) By 1992, that figure had risen 7.2
per (3) cent to 533 station's carried |
cable systems, or 7.2 per (4) centof the
entire number of instances.
(5) MR.HESTER: And d.galh, when
you are (6) taiking about the entire
number of instances, you are (7) talking
about instances of distant-signal’
carriage? Lo
(8) THE WITNESS: Instances of
distant signal (9) carriage;, | |
(10) MR, HESTER: So,am| nghi that
this (11) tabie reflects that in per
centage terms, public (12) television's
distant signal carriage grew by 7. 2 per
(13) cent during this period?
(14) THEWITNESS: Yes! | | |
(158) MR. HESTER: Going back to the
point that (16) we just discussed,”
beside WTBS and WGN, this is the (17)
only kind of signals for which'you show °
a growth in (18) distant signal carriage
during this period?

(20) MR. HESTER: Am | rightalspb, in !
looking (21) at these figuries, and let rne
focus youonthesecond 22y ' | !
accounting period for 1992 if | could,
that your data (23) here show that the
distant signal carriage of public (24)
television signals was roughly double
that of the (25) other supe‘r stcmons you
list here? ‘
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(1) THE WITNESS: Yes. Thatis
correct. (2) Taken together as a group.
(3) MR.HESTER: So, what | wanted
to do is (4) ask you to simply confirm
the aggregation that you (5) show other
super stations here of WPIX, SBK,
KTLA AND (6) KTVT, and those in the
aggregate amount to distant (7) sngnal
carriage of 3.7 per cent?

(8) THE WITNESS: Yes.

(9) MR.HESTER: And public
television, during (10) the same period
is essentially double that at 7.2 per (11)
cent?

(12) THE WITNESS: Yes! | | |
(13) MR. HESTER: let me ask you to
turn to (14) page 30 of your testimony,
please. Table 10-1 at the (15) bottom of
the page is what | wanted to discuss.
with (16) you. Porob
(17) Again, you see a referencs in the
headings (18) to educational, and again
does that refer to public (19) television,
educational, non-commercial?

(20) THE WITNESS: Yes:. '@

(21) MR. HESTER: And so this shows
if you (22) look at the columns for ’Other
Super Stations’ versus (23) 'Public |

Television’ figures, that essentially
public (24) television, oh average, was
carried twice as often as (25) a distant
signal as were the other super stations?
Page463 ' I T
(1) THE WITNESS: Yeah! ! thk We
can make (2) that- | !
3) MR.HESTER: In other words -
(4) THE WITNESS: | assume - that's
(5) fundamentally the same relationship
we saw in the (6) other table, yés. '
(7) MR. HESTER: These figures in
table 10-1 (8) are ultimately derived
from the same data that you (9) show in
table 5-17
(10) THEE WITNESS: Yées. Down the
line data is (11) all the same, yes,
(12) MR. HESTER: And the i
categorizations that (13) you showin !
tabie 10-1 are the same categories?
(14) THE WITNESS: The same six
categories, (15)yes. ' | | |
(16) MR. HESTER: the'same six '
categories you (17) shaw in table §-17
(18) THE WITNESS: Yes.
(19) ‘ARBITRATOR WERTHEIM: The
change that Mr. (20) Hester just asked
you about, or rather the comparison,
(21) is rather dramatically diffefent, is it
riot, between (22) the top 50 and the
smatler stations?
(23) The smaliler the station, the greater
the (24) gap with the educational?
(25) THE WITNESS: The smailler the
rnarket. Looro
Paged464 | | |
(1) ARBITRATOR WERTHEIM: Yes.
(@ THE WITNESS: Yes.
(3) ARBITRATOR WERTHEIM: Andin
the stop 50 (4) they are about equal?
(5) THEWITNESS: Yes.| | | |
(6) ARBITRATOR WERTHEIM: Thank
you.
(n MR. HESTER: And then below the
top 50 (8) there is a difference in terms
of the per centage of (9) carriage of
educational and non-commercial as
compared (10) as to th«= other ‘super
stations? ‘
(11) THE WITNESS: Yes.'
(12) MR. HESTER: The comparison
that | had (13) drawn before, asking you
to agree with me that, on (14) average,
the carriage of public television signals
was (15) twice that of the othet super:
stations was based on a (16) reference
to the bottom line, reference to all (17}
systems?
(18) THE WITNESS: Thatiis correct. :
{19) MRA. HESTER: And do you agree
with:me that (20) that shows, on
average, looking at all isystems, this (21)
reflects that public television signals
were carried (22) twiceias often distant
signals in comparisonito the (23) other
super stations? oo
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(24) THE WITNESS: | would say that is
a fair (25) interpretation, yes.
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(1) MR.HESTER: Letme askyouifi
could to (2) direct your attention to
page 31, table 10-2.
(38) Again, this is a table that you have
(4) discussed before. it shows the
patterns of distant (5) signal carriage
that you have observed by reviewing (6)
the statement of accounts?
(7) THE WITNESS: Yes.
(8) MR.HESTER: | wanted to ask you
if you (9) could, to again confirm that
the references to EDUC (10) that appear
starting at number 11 and continuing
on (11) for several of these. | take it that
is a reference (12) to public television
signals?
(13) THE WITNESS: Yes,
non-commercial, (14) educational
stations,
(15) MR. HESTER: So, if| focused on,
let's (16) say, item 13 in your listing
here, this is a pattern (17) that you
observed, of distant signal carriage of
WTBS, (18) WGN and then you list an
educational signal.
(19) THE WITNESS: Yes.
(20) MR. HESTER: Thatwould be a
reference to (21) public television
signals being imported as a distant (22)
signal?
(23) THE WITNESS: Yes.
(24) MR. HESTER: Okay. If you will
accept my (25) math, wouid you agree
with me that one could add
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(1) together the per centage of systems
in your patterns (2) here that show
some distant signal carriage of public
(3) television signals and determine the
per centage of (4) systems are that
imported a public television signal? .
(5) THE WITNESS: Yes, plus some of
them are (6) aiso in the 'Other Patterns’
category at the bottom.
(7Y MR.HESTER: Okay. ifwefocus
on those (8) that you list in your top 25
signal patterns, would (9) you agree
with me that numbers 11, 12, 13, 14, 15,
16, (10) and 19 from among your top 25
all show a pattern of (11) importing a
public television signai?
(12) THE WITNESS: Yes.
(13) MR. HESTER: Andinthe
aggregate, those (14) patterns add to
12.7 per cent. You can check my math
(15) if you want, but the way that | have
derived that and (16) | will represent to
you that | have derived it by (17) adding
together the 'Per Cent of Systems'
coiumn.
(18) Do you agree with me?
(19) THE WITNESS: Yes, 12.7.
(20) MR. HESTER: You are better at it

thant (21) am.

(22) The 12.7 number reflects the per
cent of (23) systems, aggregated
together from among these top 25 (24)
that show a public television signal?
(25) THE WITNESS: Itis the sum of
25,24,
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(1) 2.1, et cetera.
(2 MR.HESTER: Okay. Now, you
mentioned (3) earlier in your testimony
today, an example out of the (4)
Washington market in which the
observation was that (5) the cable
system here in Washington, D.C.
imports (6) network-affiliates as distant
signals from Baltimore.
(7) Do you recall that?
(8) THE WITNESS: | believe that's
true.
(9) MR.HESTER: Am | right that
taking that (10) example a step further
along the lines of Mr. (11) Stewart’s
discussion, am | right that in that
example (12) the network affiliate
programming coming from (13)
Baltimore would be different from the
network (14) affiliate programming
found on the local station here (15) in
the district?
(16) THE WITNESS: Inthe
non-network portion (17) of the day,
yes.
(18) MR. HESTER: There would be
some elements (19) of the programming
that would be the same on the (20)
network affiliate being imported from
Baltimore as (21) contrasted with the
local affiliate. But some amount (22) of
the programming would be different?
(23) THE WITNESS: Yes.
(24) MR. HESTER: You had discussed
yesterday, (25) the distant signal
equivalents that apply to the
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(1) royaity computations with respect to
independent (2) stations, network
stations and non-commercial (3)
stations. Do you recall that?
(4 THE WITNESS: Yes.
(5) MR. HESTER: And your testimony
was that (6) the distant signal equivalent
for an independent (7) station is 1 and
the DSE for a network affiliate is (8) .25
and for a non-commercial station it is
.25. Is (9) that right?
(10) THE WITNESS: Yes.
(11) MR. HESTER: And those distant
signal (12) equivalents were included by
Congress in the original (13) copyright
legislation during the 1970s, is that your
(14) understanding?
(15) THE WITNESS: Yes.
(16) MR. HESTER: Has there been an
effort to (17) calibrate those distant
signal equivalents since that (18) time?

(19) THE WITNESS: Notthat! know of.
| (20) believe they are frozen by statute.
(21) MR. HESTER: Right. So there
have not (22) been on-going
adjustments in the DSE rates to take
(23) account of market conditions?

(24) THE WITNESS: No. They are the
same rates (25) that we used in the 1978
proceeding.
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(1) MR.HESTER: |take it you would
agree (2) that a cable system could well
pay a royaity rate that (3) is substantiaily
below the value that it would place (4)
on a given distant signal?
(5) THE WITNESS: If you are asking
me if | (6) think that the compuisory
license rewards copyright (7) holders to
the fuli value of their programming, I'd
(8) say the answer to that is no.
(%) MR.HESTER: And thata cable
operator (10) could well be paying less
than the value it places on (11) a given
signal?
(12) THE WITNESS: Thatis certainly
possible.
(13) MR. HESTER: Thank you. Those
are all the (14) questions | have.
(156) CHAIRPERSON JIGANTI: Any
other cross (16) examination?
(17) MR. COSENTINO: Your Honor, |
have about (18) twenty minutes worth of
questions.
(19) CHAIRPERSON JIGANTI: We will
break now. (20) Yesterday was the first
day had here and | didn't know (21) if an
hour was enough time for you to have
lunch. Is (22) it a sufficient amount of
time?
(23) Aliright, we will meet back here in
an (24) hour.
(25) MR. GERSCH: Your Honor, |
wonder if |
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(1) could raise a couple of
housekeeping issues; if you (2) would
prefer to take them up after lunch, we
couid.
(3) CHAIRPERSON JIGANTI: itwould
be a good (4) time now because we
could discuss them at lunch.
(5) MR. GERSCH: There are a number
of motions (6) with respect to Mr. Bortz
who will be the joint sports (7)
claimants' next witness and we
wondered if the Panel (8) had ruled on
those motions?
(9) CHAIRPERSON JIGANTI: We
have ruled on (10) them. They are in the
process of being typed and (11)
explained.
(12) Do you need them before Mr. Bortz
(13) testifies?
(14) MR. GERSCH: ! guess it depends
on what (15) they are.
(16) CHAIRPERSON JIGANTI: Canwe
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taUs 0 you vR @ ea 2.2/ Clack atmm
that?

(18) MR. GERSCH: Sure.

(19) CHAIRPERSON JIGANTI: After
lunch we will (20) address that.

(21) Okay. Anything else? Any other
(22) housekeeping matters.

(23) MR. GERSCH: The other issue is
just one (24} of maybe just a question of
formality. | would like (25) to be clear
on when an exhibit is admitted.
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(1) My understanding is basically, an
exhibit (2) is not admitted until the Panel
says so. | believe (3) there is a
reference by one of the counsel's to an
(4) exhibit having been admitted
yesterday, which was (5) never offered
into evidence.

(6) | would justlike to be clear on what
the (7) ground rules are.

(8) CHAIRPERSON JIGANTI:
good (9) question. We began
discussing it before we resumed (10)
here a while ago.

(11) My understanding of it was that
there was (12) something procedures
concerning the admission that (13)
would be different from ordinary court
proceedings. (14) | may not be accurate
onthat and | would like to (15) check it
out before we address it.

(16) Two things we have to address
after lunch (17) are the motions and the
question of when a matter is (18)
admitted as an exhibit.

(19) MR. NEIMAN: Just related to that,
Your (20) Honor, there were two
cross-examination that were used (21)
in connection to Dr. Lemieux's
testimony. One is the (22) NAB's exhibit
1-X; | would like to have the entire (23)
copy put into the record.

(24) And the other is the program
suppliers. (25) | just want to make clear
that under the rules, my
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(1) understanding is that is not in as
substantive (2) evidence until they put
that sponsoring witness (3) forward.

(4) CHAIRPERSON JIGANT!: That
was exactly the (5) nature of our
conversation, before we broke here. |
(6) will address those immediately after
lunch.

(7) Mr. Stewart, do you havea
question?

(8) MR. STEWART: Yes, Your Honor, |
would be (9) happy to provide the
remainder of the listing of which (10) |
provided the first page as exhibit 1-X.
I'd ask to (11) please not provide all the
data for all the years in (12) this printout.
itis bulky and unnecessary.
(13) CHAIRPERSON JIGANT!:
We'll discuss (14) that.

That'sa

Okay.

=7 (15 MR. HESTER: Your Honor, | have

one (16) specific suggestion. There

was a discussion yesterday (17) of the
form of account that we worked on for
some (18) amount of time and | thought
it might be appropriate (19) to'mark that;
that would be my suggestion.

(20) CHAIRPERSON JIGANT!: Theway
it was (21) introduced yesterday, it was '
suggested that the Caourt,'(22) the Panel -
could take judicial notice ofit, = =
(23) Butyou prefer to have it marked as
an (24) exhibit?

(25) MR. HESTER: Well, | think that :
later on

Paged473 1 1 | i
(1) it might be difficult to find it. Years
from now we (2) might all be gray and
trying to find this again, | (3) hate to say.
(4y CHAIRPERSON JIGANT!: I'm
inclined to (5) agree with you. 1 think it
should be marked as an (6) exhibit. !
(7) That was brought about by Mr.
Lane?
(8) MR. HESTER: Yes.

(9) CHAIRPERSON JIGANTI: Thelast

number | (10) have for you is number 8
so those wouid be numbers 9 (1 ﬂ and
10.

(12) MR. LANE: Allright. Just SO the

record (13) will be clear, | will make SA 1

and 2, the short form, (14) the statement
of account number 9, and the:'form 3.
(15) (Whereupon, the above referred’
(16) to documents were marked as P$
(17) exhibits 9 and 10 for (l8)
identification.) Co
(18) CHAIRPERSON JIGANT! W'lth

that in mind, (20) we will see you in one

hour.

(21) (Whereupon, the proceedings !

were recessed (22) at 12:09 p.m.)
Page 474

(1) A-F-T-E-R-N-0-O-N

P-R-O-C-E-E-D-I-N-G-8

(@ (1:14p.m)

(3) CHAIRPERSON JIGANTI: | guess

there's no (4) reason to interrupt |
Dr.Lemieux’s testimony, we can (5)

cover those other matters'later on, and

let (8) Dr.LLemieux be relieved for a little
while.

(73 THE WITNESS: Thank you, Your
Honor. o
(8) MR. COSENTINO: Dr. Lemieux,
my name is (9) Victor Cosentino, I'm
representing the Canadian (10)
claimants here today, @
(11) CROSS EXAMINATION
(12) BY MA. COSENTINO: |
(13) Q Dr.Lemieux, canydu open |
Program (14) Supgplier, Exhibit10-X, |
which is the Statement of {15)iAccount,
Form3.

(18) A What exhibit number did you
refer to?

(17) Q 10-X. | think here on page 10t
(18) describes the DSE values for the
different signal (19) h/pes b
(20) A Yes. :
(21) Q Canyou tell me how forbigri
signals are (22) treated under this DSE
schedule?
(23) A They're treated the/same v)vay
as (24) independent stations, and
they’ve got fuli 1.0 DSE.
(25) Q So turning to NAB
Exhibit1-X~And also,
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(1) we've heard that American stations
are marked as W (2) something or K
sométhing. ‘Canadian stations, how are
(3) they designated? | | )
(4) A They have a call sign that |
begins with C. I
(5) Q So all Canadian stations would
have that (6) call sign as the first letter?
() Albelioveso,yes. ' | |
(8 QAnNdifyou'd look in Exhibitt-X -
down the (9) column here can you find
a Canadian station for us?
(10) A Sure. CBUT in ‘Vancoulvar is
the first one.
(11) Q And the designation of typeis|.
(12) A Yas.
(13) Q So the oniy way we'll be able to
tell (14) Canadian stations from othier
independent stations is (15) by the call
sign itself, essentially.
(16) A That's how | did, yes.
(17) Q And while we have this exhibit
out, CBUT (18) is listed here as the
seventh, in terms of full-time (19)
distance subscribers?
(20) Al beliave that’s right. | |
(21) Q And that follows immediately
after the(22) first five super stations and
the educational station (23) out of
Scranton?
(24) A Yas.
(25) Q And CBUT has more subscribers
than two of
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(1) the super stations that are delivered
biy satellite, is (2) that correct? ! |
(3) AYes. N T
(4) Q Going back to the Statement of
Account (5) form, | have some more
questions about how royaities (6) are !
calculated here. | think we got into that
(7) yesterday somewhat and | want to!
explore it a little (8) further.! | |
(9) First of all, the Stateméent of .
Account (10) form refers to base rates
fees. Is that the same as (11) basic
royalties as it appears on your exhibits?
(12) ‘A You warit to show me whore
that is? L0
(13) Q Sure. if youlook at the top of
pagei1 (14) it says computing~
(15) ARBITRATOR WERTHEIM: Which
exhibit number (16) are you referring to
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now?

(17) MR. COSENTINO: Exhibit 10-X

again, Your (18) Honor.

(19) ARBITRATOR WERTHEIM: Thank
ou.

zzo) MR. COSENTINO: Atthe top of

pagel1 it (21) says computing the base

rate fee. | just want to (22) clear up that

terminology. "

(23) THE WITNESS: Yes, I'm usually

referring (24) to what we referto

typically as basic royalties is (25) what

is discussed here as the base rate fee.

I might
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(1) add that all Form 3 cable systems
have to pay some (2) royalty, even if
they don't carry any distant signals (3)
atall. That's what's meant here by the
minimum fee. (4) That compulsory
license requires the payment of a (5)
royalty fee for the right to carry a signal
even if (6) one is not carried atall. So
there are a few | (7) believe, maybe a
couple dozen systems that are filed (8)
on Form3 but don't have any distant
signals but (9) nevertheless will pay a
royalty.
(10) BY MR. COSENTINO:
(11) Q And that royalty is equivalent to
the (12) first full DSE on the sliding
scale?
(13) A Yes, | believe so.
(14) Q Inthis form, in calculating the
base rate (15) fee, it also discusses
partially distant signals. Can (16) you
explain what they are?
(17) A Sure, I'li try.
(18) Imagine we have a cable system
that’s (19) located on the edge of the
35 mile zone of a local (20) broadcast
station. So let’s take an example.
There’s (21) a cable system in
Atlanta, that’s not in the city of (22).
Atlanta, but let's say is in a relatively
distant (23) suburb. Part of the cable
system is inside the (24) 35miile zone;
part of the cable system is outside
the (25) 35mile zone. The operator is
required to pay
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(1) royaities for the carriage of WTBS,
even though WTBS (2) wouid be a
local signal within the 35mile zone
there (3) are some subscribers for
whom it's distant and for (4) those
subscribers a royaity fee is required.
That’s (5) what's meant by partiaily
distant. It typically (6) refers to
systems that have some of their
subscribers (7) within the 35mile
zone of a TV station and some of (8)
their subscribers the 35mile zone of
a TV station and (9) some of their
subscribers are outside the 35 mile
(10) zone, so it’s sitting on the border

of the market.
(11) Q So a system that had some
partially (12) distant subscribers to
calculate base royaities it (13) would
break apart its group of subscribers
into one or (14) more groups?
(15) A Yes. The operator has to
designate how (16) many subscribers
are in each of-It could be a (17)
number of different categories
depending upon how many (18)
different stations everlap here and
so forth. But (19) eventually you end
up with some number of so called
{20) partiaily distant groups for which
a royailty is (21) required.
(22) Q And then for each of those
partially (23) distant groups the cabie
operator looks at what (24) signals are
just distant to those groups?
(25) A That’s right.
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(1) QAnd the process of calculating
base (2) royalty is the same?
(3) A Right. It's only for that portion
of (4) gross receipts that comes from
that subscriber base.
(5) QRight. So they're oniy paying
base (6) royalties for signais that
subscribers receive (7) distantly, so
they'll never have a subscriber who's
(8) got a local signal paying a base
royalty-
(9) A That's correct.
(10) Q - because they’re cut out of that
group?]
(11) A Yes. 1 believe the way this
happens in (12) practice is they
calculate a fractional DSE so that if
(13) ten percent of their subscribers
are partially distant (14) they would
calculate a .10 DSE for an
independent (15) station that's
carried on this basis.
(16) Q Do they do that or does Cable
Data (17) Corporation do that?
(18) A No, the operators do it when
they file (19) Form3.
(20) Qif you'll look at page18 of the
DSE (21) schedule, Exhibit10-X. This
would be the area where (22) they break
it into their individual communities or
(23) individual subscriber groups,
correct?
(24) A Yes.
(25) Q And then the list only the signals
that
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(1) were distant in that subscribers
group.
2) AYes.

(3) Q And what the DSE was for that
group. And (4) they total it up, and then
they calculate the base (5) rate which is
the basic royalties.

(8) And if you look on the proceeding

page, (7) page17, it tells us how to
compute the base rate fee (8) for each
subscriber group?

(9 AYes.

(10) Q Do you see that?

(11) A Yes.

(12) Q And then it says at the bottom,
on the (13) last part, it says, computer
base rate fee for each (14) subscriber
group using the formula outlined in
BlockB (15) of Part8.

(16) Could you read that and tell us is
that (17) the normal way of computing
the basic royalties?

(18) Al believe so, yes.

(19) Q Okay. So they just pretend that
for the (20) purposes of this that each
subscriber group is its own (21) little
system?

(22) A That’s more or less correct,
yes.

(23) Q And then they sum up ail the
base fees.

(24) A Right.

(25) And actually now in response to
your other
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(1) question | guess, it’s not the case
that they provide (2) these fractional
DSEs, that’s actually done by Cable
(3) Data Corporation.

(4) QTurningto Cable Data
Corporation. They (5) take the
Statement of Accounts and pull from
them the (6) information that you used
ultimately to come up with (7) the basic
royalty rates that you use in your report.
(8) A That’s correct.

(9) Q And if we go to the Joint Sports
(10) Exhibit2, your report-if we go to
page13. itis (11) 6.1 (12) When you
allocate royaities to a specific (13)
signal such as WTBS, you do that using
the data from (14) Cable Data
Corporation, is that correct?

(15) A Yes, that’s the basic data
that's (16) involived. For systems that
carry a 3.75 signal | (17) allocate
basic royaities in the way that we
discussed (18) earlier in the
discussion about 3.75 allocations.
(19) Q Then could you explain~and |
think you (20) touched on this yesterday
actually, but can you (21) explain how-
Say a system has, | think your example
{22) was, an independent, a Canadian,
an educational, and (23) a network
affiliate, using that DSE schedule that
we (24) looked at already, it generates a
certain amount of (25) fees, $25,000.
How would the Cable Data Corporation
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(1) data break that out?

(2) A ltwould allocate $10,000 to
both the (3) Canadian and the
independent station, and $2,500 to
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(4) the network afnhated station and
the non-commercial (5) educational
station.

(6) Q And using Cable Data
Corporation's data (7) you would know
exactly which signal the independent
(8) was; you'd know if it was WTBS or
WGN.

9) A VYes.

(10) Q So you could sum up all the fees
that Tom (11) Larson generated-that
Cable Data Corporation for (12) ‘WTBS.
(13) A Yes.

(14) Q And that's essentially what this
is.

(15) A Yes.

(16) Q Is this method attributing the
basic (17) royalties? I meanisita
reliable method? What does (18) it give
us? It's not really an average, is it?
What (19) does it present us, in terms
of, how do we get from (20) the money
that goes in to what's here?

(21) A Basically we're looking at how
carriage (22) generates royalties. So
| carry a full-time, distant (23)
independent station, and that’s the
only signal | (24) carry then all the
royalties that | pay would (25)

presumably be paid for that signal. If |

I carry two
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(1) full-time distant independents,
then those two signals (2) because
they each have 1.0 DSE would each
have (3) generated halif of the total
royality payment.
(4) Q And this is the method that
Cable Data (5) Corporation has come
up with to allocate this?
(6) Al believe this was even used by
people (7) prior to Cable Data
Corporation in the 1978 and °79 (8)
proceedings.
(9 QAnNd it's the procedure we ail rely
on to (10) figure out how much is
allocated?
(11) A It has been customary in the
past, yes.
(12) Q Now in your report, page19
please. The (13) sentence actually
starts at the bottom of page 18, “in (14)
contrast independents carried the base
grade cost (15) cable operators on
average only 4 to 13cents per (18)
subscriber per month. The cost for
network affiifates (17) has ranged from 1
to 3.25 cents." (18) Can you read the
next sentence, please, out (19) loud.
(20) A "No single figure can be given
for basic (21) royaities becauss they
are assessed on a sliding scale (22)
depending on the total number of
distance signals (23) carry.“
(24) Q And can you explain what you
meant by (25) that?

. top.of (19) page11 of Program !
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(1) AYes. Whereas beforé weé say,
in the other (2) half of the paragraph |
say that, because 3.75 signals (3) are
assessed at the 3.75 rate we can
calculate that (4) that translates into '
40cents on average per signal (5) per’
subscriber. But signals carried at
the basic rate (6) are paid for in a
declining scale, so that the first (7)
signal that’s carried is charged at the’
.893porcant (8) rate; the second
through fourth signai is charged at
(9) a somewhat lower rate, and |
signals after the fourth (10) signal are
charged at an even lower rate. So
there’s (11) not a unique number thHat '
we could say is what the cost (12) of
a particular signal is. It depends !
upon where it (13) is and how many
signals are carried overall. oo
(14) Q Right. And you're'getting those '
rates, (15) .893, from Exhibit10,
page11? Poobo
(16) AThey're statutory, | | !
(17) Q!'m looking at pagett.
(18) Al believe that’s right.: At the'

Suppliers 10-X there’s block called
(20) "Computing the Base Rate Fee",
and they give the (21) percentage
royalty rates for the first DSE, the (22)
second, third and fourth DSE, and |
then ones beyond (23) numberfour.
(24) ARBITRATOR WERTHEIM: What
page is that, (25) please?:
Page 485
(1) THE WITNESS: Page11 of
Program (2) Suppliers, 10-X. "
(3) ARBITRATOR FARMAKIDES: Al
right. Let me (4) understand this.
You're saying to us, as | understand (5)
the other witness did too, that there was
a base rate (6) applied to any cable
system that picks up a signal, (7) that is
able to pick up a signal whether or not it
(8) picks up a signal.
(9) THE WITNESS: All cable systemns
are (10) required to pay a compulsory
license.
(11) ARBITRATOR FARMLAKIDES That‘
base rate is (12) calculated on a formula
provided by law. bbb
(13) THE WITNESS: Yes.
(14) ARBITRATOR FARMAKIDES: The |
gross receipts (15) will change in
accordance with-The gross receipts
(18) determine what that Hasé feé wnll |

‘be?

(17) THE WITNESS: That s right‘
(18) ARBITRATOR FARMAKIDES: Now
in addition to (19) that you have a 3.757
(20) THE WITNESS: Yes.

(21) ARBITRATOR FARMAKIDES: That
is calculated (22) on another formula
given by this particular exhibit, (23) this

SA-3.
(24) THE WITNESS: Yes.! @
{25) ARBITRATOR FAHMAKIDES :
Have you said
Page 486
(1) anything different from that at any
time? That's what (2) | unders1oocl you
to say.
{3) THE WITNESS: Yes.'
{4) ARBITRATOR FARMAKIDES: Is
there anything (s) different’ tha1 you
have in mind, counsel'7
(6) MR.COSENTINO: No. I'm just
trying to (7) clarify some ofthis, '
(8) THE WITNESS: | guess what's
being (9) discussed here is the fact that,
if we look at the (10) basicfund and
forget about the 3.75 for a moment, (11)
when royalties are calculated the
royality rate that's (12) paid fora
particular signal declines the more
signals (13) the operator carries. |
(14) ARBITRATOR FARMAKIDES: Yes,
that's clear. (15) w; That's all that was
being said.
(16) ARBITRATOR FARMAKIDES:
That's all.
(17) MR. COSENTINO! Dr.Lemietx, '
one question (18) on this. Inthe past
hasn't the tiibunal treated the (19)"
different fees generated by each class
royalty as a (20) different fund, 3.75
fund, the basic royalty fund? (21) And
people have asked in their.claims for a
certain (22) percentage of different
funds? o
(23) THE WITNESS: Yes.
(24) MR. COSENTINO: And isn't part
of that (25) just because they're
(.alculated differently and it's | |
Pade 487 ‘
(1) easier to calculate and handie them
differently as (2) separate item's, oris
there some other reason for (3) keeping
them separate?
(4) THE WITNESS: Welithere's'
different (5) eligibility in the 3.75 fund
than there is in the (6) basic fund. !
Some claimants have no eligibility in '
the (7) 3.75 fund. And there may be
differences in the-And (8) there |
certainly are differences inthe
composition of (9) signal carriage in the
3.75 fund from the basic fund. (10) Not
all signals that are carfiedin the basic
fund (11) also get carried on the 3.75
basis. $o to the extent (12) to'which
those differences and the composition
of (13) signals reflects differences in
content then there may (14) also be |
reasons for having different awards. '
(15) BY MR. COSENTINO: ' '
(18) Q Coming back to this page19,
where you say (17) the avérage of only
4 to'13cents per subscriber per (18) |
month, how did you come up!with this

Page 482 to Page 487

(202) 234-4433

NEAL R. GROSS & CO., INC.



B8SA 12/06/95: CARP: DISTRIBUTION OF 1990, 91, & 92 CABLE ROYALTY FUNDS XMAX(23)

range of 4 to 137 (19) Just roughly. You
don't have to recompute it here.

(20) A Right.

(21) Q| mean how would you come up
with a (22) minimum and a maximum
general?

(23) A i believe what | did was find
the average (24) number of DSEs.
Well no. | think what | did was | (25)
found the average gross receipts
and then applied the

Page 488 .
(1) rates in the statute, so that the
13cents refers to (2) .893 percent of
the gross receipts of an average (3)
system, and the 4cents applies to the
.265 percent.

(4) QSoyoucouldcalculatea
maximum and (5) minimum by saying,
okay, this is the top of the scale (6) and
this is the bottom of the sliding scale,
and the (7) most that could be paid fora
signal would be this (8) .893 percent
and the least that could be paid is the
(9) .265.

(10) A Right.

(11) Q Dr.Lemieux, | want to change
topics a (12) little now. On page28 of
your report, this cancerns (13) regiona!
distribution of flagship stations and
super (14) stations. Taking a step back
from this, you testified (15) earlier today

about how distant signals are (16)
transmitted. | think we heard three
ways, satellite, (17) microwave and
antenna on a mountain.

(18) Is that the basic method? Is that
going (19) to really cover most of it?

(20) A | believe so, yes.

(21) Q Are you aware of limitations in

antennas (22) or microwave

transmission that might make it (23)

unfeasible for a signal to be transmitted

distantly (24) over great distances. Say,

a system in San Diego (25) could not

pick up over the air a Boston signal,

right?
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(1) A No, it couidn’t.
{2) Q And probably the same with
microwave?
(3) A No, microwave | don’t
necessarily think (4) would be the.
case but | don’t really know, I'm an
(5) engineer.
(6) Q Butwould limitations of that type
on over (7) the air transmission,
whether it's by VHF or by (8)
microwave, could that possibly account
for why non- (9) super stations have
such heavy carriage within the (10)
samae region, just that it's more easy to
get the (11) signal in the same region?
(12) A That may be a reason, yes; |
don't think (13) it's the only reason.
(14) Q And | think earlier today you

attributed (15) the success of super
stations to the carriage of (16) sports
and their presence on satellite.

(17) A Yes.

(18) Qs that correct? And TBS seems
to be the (19) lead super station by far.
Is that a fair-

(20) A That’s a fair characterization,
yes.

(21) Q Do you think there are other
reasons (22) besides sports carriage
and satellite carriage that (23) TBS
might be so successful?

(24) A There may be.

(25) Q Are you aware of-TBS is owned
by Turner
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(1) Broadcasting, is that correct?
(2) A That’s true, yes.
(3) QAnddon'tthey aiso own TNT
and CNN?
(4) AYes.
(5) QAnd CNN Headline News?
(6) Al believe so, yes.
() QAnRd | think the Cartoon
Network?
(8) A think so, yes.
(9) Q Could the possibility of
packaging (10) arrangements whereby
someone carries TBS they geta (11)
better deal on these other networks,
could that kind (12) of thing effect the
carriage of WTBS on a national (13)
basis?
(14) A I’'m not really the witness to
ask this (15) stuff, | don’t know.
(16) Q Well, you are suggesting though
that there (17) are reasons that these
are carried so much, and you (18) did
analysis on why WTBS was so
important, and it's at (19) the top of all
your charts. Have you locked at any
(20) other reason other than just sports?
{21) A No, | didn’t see my role here
as trying to (22) characterize why
cable operators make the decisions
(23) that they do. There’s going to be
a lot of other (24) evidence in the
tribunals before the panel to discuss
(25) that.

Page 491
(1) Q So ona similar basis have you
congsidered (2) the effect that say cable
system ownership, Turner (3)
Broadcasting woulid have on whether or
not the cable (4) systems would carry
it?
(5) A No, | didn’t look at any of
these kind of (6) issues.
(7) CHAIRPERSON JIGANTI:
Dr.Lemieux, would (8) there be any
relationship between a station and a (9)
system and a tie in arrangement from
selling-the (10) relationship between
the station and the cable network (11) of
joint ownership, and the selling of the

cable (12) network program which is in
cable systems and TBS?

(13) THE WITNESS: | honestly don't
know, Your (14) Honor. There may be,
but I'm not-{ don't know (15) enough
about the contractual arrangements
that WTBS (16) has with its client
systems. As | say, | suspect (17) there
are other witnesses that are going to
testify (18) that wou!d know about this
than | do.

(19) MR. COSENTINO: Well,
Dr.Lemieux, | think (20) that's ali | have.
(21) ARBITRATOR FARMAKIDES: Can
| raise a (22) question?

(23) Counsel, you asked the witness
whether or (24) not there were three
methods of transmission; mountain (25)
top, the microwave and satellite.
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(1) Why did you omit these optic fibers,
(2) because they would automatically
put them through a (3) cable system?
Assuming now that these new optic (4)
fibers are going to be carrying
tremendous amounts of (5) these
signals, you exclude them because
they are in (6) cable form? Is that what
you were suggesting?

(7) THEWITNESS: No,ljustdon’t
think (8) they're a common method of
distributing distant (9) signals. | may be
wrong, but | don't believe so.

(10) ARBITRATOR FARMAKIDES: All
right. That's (11) good enough. | just
want to know.

(12) ARBITRATOR WERTHEIM: Were
you referring (13) to over the air
signals?

(14) THE WITNESS: I'm referring to,
right, the (15) importation of distant
signals.

(16) ARBITRATOR FARMAKIDES: And
insofar as (17) you're concern that
means over the air signals?

(18) THE WITNESS: Right. What|
mean by a (19) distant signaiis a
broadcast station in some other (20)
market.

(21) ARBITRATOR FARMAKIDES:
Thank you.

(22) MR. COSENTINO: That's all.

(23) CHAIRPERSON JIGANTI: Any
further cross (24) examination?

(25) MR. CAMPANELLI: The
Devotional Claimants

) Page 493

(1) have no questions.

(&) MR.NEIMAN: We have very very
briefly, (3) director.

(4) REDIRECT EXAMINATION

(5) BY MR. NEIMAN:

(6) Q Dr.Lemieux, do you have NAB
Exhibit1-X (7) in front of you?

(8) AYes.

(9) Q Take a look at this exhibit. What
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order (10) are these stations listed in’
here?

(11) A They are listed by the total
number of (12) distant cable
subscribers that are able to watch
them.

(13) Q And | notice that there's a
column, Total (14) Fee Gen. What does
that refer to?

(15) A In Larson’s parlance it's the
sum of all (16) basic and 3.75 percent
royaities that he has allocated (17) to
those signals.

(18) Q And he does that based on the
way the (19) cable operators fill out their
forms?

(20) A Right. He doesn’t do any of
the (21) reallocation of basic and 3.75
royalties that | do for (22) systems
that carry a 3.75 signal.

(23) Q Okay. Butlooking at the total
Fee Gen (24) column, on this page what
system had the highest total (25) fee
generators?

Page 494
(1) A What signal?
(20 QWhatsignal? Yes. Thank you.
(3) AWTBS.
(4) Q And about what was its totai?
(5) A Just short of $40million.
(6) Q And what was the next one?
(7) A WGN at $20million, and then
WWOR at (8) $10million.
(9) ARBITRATOR WERTHEIM: Are
you looking at (10) Total Fees
Generated?
(11) THE WITNESS: I'm looking in the
Total Fee (12) Generated column. It's
the sixth or seventh column (13) overin
the middle of the page.
(14) ARBITRATOR WERTHEIM: Oh, |
see, the other (15) one is just local fee.
(16) THE WITNESS: Right. There's a
local (17) column, and Mr.Larson fails to
give us enough room (18) here to see
this space between the subscriber
number (19) and the beginning of the
fee number.
(20) MR. NEIMAN: And then the next
two down (21) are PiX and SBK about
$1.5million each?
(22) THE WITNESS: Yes.
(23) BY MR. NEIMAN:
(24) Q And so amongst those top five
you have a (25) total of about
$70miilion, $71million?

| per carriage, and sc this about 7/9,

which | (9) guess is 77 or 7Elpercent
something like that. ' ‘
(10) Q So these five super stations
accounted for (11) about 78percent of
the royalties generated?

(12) A Roughly, yes.

(13) Q And if you wantedto c¢ontinué
down the {14) list and put them in order
to getthe top ten on (15) Larson’s list, |
how would that go? What would be the '
(16) next one?

(17) A It appears the next one is
CBUT in (18) Vancouver. And then'i
think the next one, it looks to (19) he
WNAB in Lorraine. |s that correct?
(20) Q Yes. N
(21) A That $512,000. o
(22) Q Sothat's number seven? !

(23) A That’s number seven. Numl:er
eight is (24) KTLA. ‘

(25) Q And that's one of the super
stations?

Paged4s6 :
(1) AYes. And numbernine | que'ss
is WFL.D in (2) Chicago. And number
tenis KTVT in Fort Worth, = = @
(38) QSoofthetopteninfees
generated on (4) Larson’s list here,
seven of them are super stations?
(5) AVYes. b
(6) QAnd the top five are super! |
stations?
(7) AYes.
(8) MR. NEIMAN: Nothing further of
this (9) witness, Your Honor.
(10) CHAIRPERSON JIGANTI: | guess
maybe | have (11) one question. .
(12} You submitted a tabie here, 92 !
Regional (13) Distribution of Carriage,
Rovyalties for Sports (14) Fiagship '
Stations. Poobo
(15) THE WITNESS: Yes.
(18) CHAIRPERSON JIGANTI: Is there
a (17) conclusion to be drawn from that
or is that mere the (18) information? !
(19) THE WITNESS: Wellthe =
conclusion is that (20) outside of the
three original super stations, by far (21) -
the bulk of distant signal carriage of the |
rest of (22) these flagship stations is to
cable systems that are (23) not all that
far away from the location of the TV (24)
station. This goes to a discussion that
you gentlemen (25) had yesterday,
about-! think it had to do with the
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(1) AAlittle over $70million, yes.
(2) QAnd about what percentage of
the total (3) royalties paid by all the
systems for the second (4) accounting
period in '92, was that $71million?
(5) A Give me a second for that.
(6) Wae had $688million in basic and
$22millon (7) in 3.75. So collectively
there was about $90million (8) paid
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(1) question about how interested it
would be somebody in (2) Seattle, |
Washington to watch a Washington
Bullets (3) basketball game.
(4) The evidence here suggests,
leaving aside (5) the top three super
stations, that's a fairly uncommon (6)
occurrence. Thatis, it's not the case !
that the local (7) station that broadcasts:

the Washmgton Bullets games (8): is
being carried to Seattle, Washington.
This (9) suggests it's being carried to
other systems that are (10)'in the
Mid-Atlantic region which presumably
has fans (11) that are of interest in the
Washington Bullets.

{12) So that, while it's the ¢ase that the
top (13) three signals have'nationdl
distribution;, and even {14) there we can
see that for instance WWOR and WGN
in (15) fact have a lot of their distribution
in their own (16) regiionlas welll outside
of those sighals most people (17) who
are watching a distant sigrial are
watching a (18) distant sighal from
someplace that's not all that far (19)
away to them.

(20) ‘I mean for instance, there'are many
(21) systems that are outside the 35mile
zone but might (22) certainly be within

40 or 50miles of the cable {23) 'system,

of the local station. Those are all |
distant (24) subscribers from the point

of view of the law and (25) copyright
royalties, but they're not all that far

away

[ )
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{1) from the signal either.
() lgrewupinatownthatwas '
40miles'(3) south of Boston, and at the
lower end of my town some (4) pebple if -
they were on cable would have been
distant (5) to the Boston TV stations ‘ ’
because the line is (6) partially distant
again.” But that didn't mean that we (7)
weren't Red Sox fans. That's our city;
those were the (8) teams that we were
loyal to. So we were distant (9)
subscribers from the point of view of
the law, but we'(10) certainiy weren't all
that far away from the TV (11) station or
the teams.

(12) CHAIRPERSON JIGANTI: With
regard to the (13) distant signals then

and the reiatioriship with sports, (14)

since it's mainly region it would seem

that sports (15) programs that'arelon !

the super stations wouidn't have (16)
much significance to the people who!

are watching them. (17) They don't take
the stations out in Washington, only |

(18) 9percent of WGN goes outside of

the region, and (19) 15percent of WOR
goes out of the region: | |

(20) THE WITNESS: Right. But ‘
remember what (21) Commissioner

Stern said yesterday, that if that were

{22) really true then there wouldn't be

any network (23) carriage of sporting
esvents gither. Why wouild NBC (24)

want to carry a game between the
Chicago Bulls and the: (25) Washington
Bullets to the entire country if they |
b Page 499

(1) didn't think that people in other parts .
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of the country (2) wanted to see the
event because they enjoyed watching
(3) basketball per se as opposed to-I
mean, certainly (4) there's a lot of
information about loyaity to teams, (5)
but people are also interested in
watching the sport (6) itself for the
purpose of because they enjoy
watching (7) the sport. And the
networks take advantage of that. (8)
They broadcast nation-wide coverage
of events between (9) two particular
local teams.
(10) CHAIRPERSON JIGANTI: Okay, |
have no (11) questions. Anyone else?
(12) Thank you very much. We
appreciate your (13) testimony.
(14) THE WITNESS: Thankyou,
gentlemen.
(15) CHAIRPERSON-JIGANT!: Before
the next (16) witness we can take care
of some of those other items (17) and
then we'll take a break.
(18) CHAIRPERSON JIGANTI: The first
matter is (19) the question of the
motions. | believe they mentioned (20)
they ruled on them previously, and
there was a (21) question yesterday
concerning the Joint Sports (22)
Claimants and | told you what the ruling
was. We (23) still don't have it in printed
form for a couple of (24) reasons, not
particularly noteworthy. But we do
have (25) those rulings. We'll issue
them orally now, and they
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(1) will be followed as soon as we can
with a written (2) order.
(3) ARBITRATOR WERTHEIM: Well
the panel has (4) reached a decision
thus far, only with respect to the (5)
motions addressed to the direct cases
of the Joint (6) Sports Claimants and
the National Association of (7)
Broadcasters. We expectto be able to
give you (8) rulings relatively soon on
the remaining ones, but we (9) address
these first because they come up
soonest.
(10) These were all Program Suppliers’
motions (11) to strike on a variety of
grounds. With regard to the (12)
National Association of Broadcasters’
direct case the (13) four motions that
were referred to the panel by the (14)
copyright office are all denied, either on
the merits (15) or as moot.
(16) With respect to the direct case of
the (17) Joint Sports Claimants, all but
one of the motions is (18) striked or
denied, and the one that is granted was
the (19) one characterized under
subparagraphE-6 of the (20) copyright
office ordered November7. That
motion was (21) directed to pagesi0to
11 of the Board's testimony (22) and

Table1 concerning the Denver '35
channel guide. (23) That motion is
granted on relevancy grounds. Alithe
(24) other motions are denied. And as
Judge Jiganti (25) indicated, a written
order will be available shortly
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(1) with brief explanations.
(20 CHAIRPERSON JIGANTI: Thereis
pending a (3) motion addressed
concerning the Joint Support, and we
(4) have no response yet, Wiilthere be
aresponsetoit?
(5) MR.GARRETT: Therewilibea
response, (6) Your Honor. We hope to
get on file for tomorrow (7) morning with
the court's indulgence.
(8 MR.STEWART: Your Honor, if
you're (9) referring to the motion we
received yesterday from (10) Mr.Lane,
moving to strike the results of the 1990
(11) cable operators’ survey, we also
seek leave to respond (12) to that
because we rely on that study as part of
our (13) direct case, and | think that may
be the case with (14) respect to other
parties as well.
(15) CHAIRPERSON JIGANTI: Well
anyway, it (16) suggests to me is that,
one of the parties will file (17) the
response tomorrow. Our question is
when do you (18) want us to rute upon.
And to know that we have to (19) know
when you're handing the response.
(20) MR. GARRETT: Mr.Chairman, Mr.
Trautman (21) will be available to testify
as soon as Mr.Bortz's is (22) done, so
obviously there's a need for us to
respond (23) and you to issue a ruling
before then.
(24) CHAIRPERSON JIGANTI: You
said you will (25) have it tomorrow
morning. The other parties here,
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(1) when they'll have their responses in.
(2) MR. STEWART: We would have
preferred more (3) time given the
circumstances, but we will file a (4)
response tomorrow morning as well.
(5) CHAIRPERSON JIGANTI: Allright.
Anyone (6) else?
(7) MR.GERSCH: |recognizeit's
early in the (8) proceeding and | think
we all appreciate the (9) decisiveness,
and with respect to the decisions to (10)
grant the motion to strike the Miie High
table, | (11) guess we're in a little bitof a
quandary. Had this (12) been granted
by the copyright office we could have
(13) gone out to microfilm and tried to
replace it with (14) something. | know
the MPAA which made that motion (15)
yesterday questioned with respect to
the same line (16) taken from
yesterday's “New York Times®, with
respect (17) to Commissioner Stern, as

a matter of course | would (18) be
loathed to ever make a request like this.
I would (19) just like to move to
reconsider on this one paint, (20)
because we're in a position where this
is the exhibit (21) that's in his case.
He's prepared to testify to 1995 (22)
similar in 1992, typical and illustrative.
(23) Again, the MPAA did use
yesterday's, the (24) same line up for
New York station from yesterday's-
(25) ARBITRATOR WERTHEIM:
Without objection.
Page 503
(1) MR.GERSCH: I'm sorry?
(20 ARBITRATOR WERTHEIM: They
used it without (3) objection.
(4 MR.GERSCH: That's correct.
(5) ARBITRATOR WERTHEIM: But
there's been an (6) objection raised in
this case.
(7) MR. LANE: | might add this also
was not (8) a line up of cable systems, it
was a list of cabie (9) networks.
(10) MR. GERSCH: It's justa-
(11) CHAIRPERSON JIGANTI: We're
notin a (12) position to consider it. If
you have a motion for (13)
reconsideration, file your motion for
reconsideration, (14) and make it, and
we'll rule on it. Because of the (15)
circumstances we'll rule on it as quickly
as we (16) possibly can.
(17) MR. GERSCH: | understand, Your
Honor, and (18) | appreciate it. | only
raise it now because (19) Mr.Bortz is
here. Thank you.
(20) CHAIRPERSON JIGANT!: The
next order of (21) business is the
question of the exhibits, and the (22)
exact question raised is when is an
exhibit admitted.
(23) MR. GERSCH: That's correct.
(24) CHAIRPERSON JIGANTI: Under
the rules (25) here, | had a chance to
check him. | was under the
Page 504
(1) impression there was a rule;
25146(g). There are two (2) rules
actually (g) and (k).
(3) The first rule (g), "All written
testimony (4) and exhibits will be
received into the record, except (5) any
to which the panel sustains an
objection. No (6) separate motion will
be required.” (7) The next one is (k).
*Documents that have (8) not be
exchanged in advance may be shown
to the (9) witness on cross examination.
However copies of such (10)
documents must be distributed to the
panel and to (11) other participants,
whether counsel adhering, before (12)
being shown to the witness at the time
of cross (13) examination, unless the
panel objects otherwise.” (14) Well

NEAL R. GROSS & CO., INC.

(202) 234-4433

Page 499 to Page 504



8sA 12,06/95: CARP: DISTRIBUTION OF 1990, 91, & 92 C,AEILE ROYALTY FUNDS

XMAX(26)

we've had a few of those problems
here. (15) "If the document is not or will
not be (16) supported by a witness for
the cross examining party (17) that
document can be'used solely to
impeach the (18) witnesses direct
testimony, and it can on itseif be (19)
relied upon in findings of fact as
rebutting the (20) witness’ direct
testimony. However upon leave from
(21) the panel the document may be
admitted as evidence (22) without a
sponsoring witness if official notice is
(23) proper or if in the panel's view the
cross examined (24) party is the proper
sponsoring witness." (25) Those are the
rules | think we're bound

Exhibits{ through 8-X.

(13) CHAIRPERSON JIGANT!: Do you .
wish to make (14) objectlons ‘to those
exhibits? b
(15) MR. GERSCH: Yes, Your Honor,
with regard (16) to Exhibit8-X, | believe
that there's no sponsoring (17) witness
for that exhibit and we object to its (18)
admission without a sponsoring
witness. Itwasn't (19) shown to us in
discovery onthe evidence. ' '
(20) ARBITRATOR WERTHEIM: That's
the only one (21) you're objecting to?
(22) MR. GERSCH: No, 3-X as well.!
(23) CHAIRPERSON JIGANTI: The first
one we'll (24) consider will be 8-X.

(25) MR. LANE: 8-X, Your Honor.
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(1) by, and the question concerns what
exhibits now are we (2) talking about.
(3) MR. GERSCH: The reason | raised
the (4) question was because there had
been no motion, until (5) today, with
respect to any of the MPA’s cross (6)
examination exhibits, and | had in mind
the exact (7) provision Your Honor
cited. Then | believe there was (8) a
reference-| may have misheard
Mr.Lane-to one (9) of the exhibits
yesterday. |thought he referred to (10)
it as having been introduced into
evidence, and my (11) understanding
was nothing had been introduced into
(12) evidence yesterday, and the anly
thing that was (13) introduced was
introduced today.

(14) CHAIRPERSON JIGANT!: The
only ones (15) introduced today were
the two DSE reports, and those (16) are
Exhibits9 and 10. | have the right
numbers on (17) that?

(18) MR. GERSCH: That's my
understanding, Your (18) Honor.

(20) ARBITRATOR WERTHEIM: Those
were the two (21) we were asked to take
official notice of.

(22) CHAIRPERSON JIGANTI: We
were asked to (23) take, but they were
offered as exhibits today. | (24) think
Mr.Lane offered them as an exhibit.
(25) Am ! correct, Mr.Lane?
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(1) MR. LANE: Yes.

(2) CHAIRPERSON JIGANTI: Allright.

And was (3) there an objection to them?
(4) MR. GERSCH: Not here.

(5) CHAIRPERSON JIGANTI!: Okay.
So those two (6) exhibits will be
admitted into evidence.

(7) Now, as | understand now there
are no (8) other Mr.Lane’'s exhibits that
have been asked to be (9) admitted into
evidence at this time. Am | correct?
(10) MR. LANE: I'll make it easy. I'll
move (11) the admission of Exhibits 1
through 8-X, Program (12) Suppliers’

Page 507
(1) CHAIRPERSON JIGANTI And the
basis? ‘
(2) MR. NEIMAN: Mr. Lame
represented that he (3) would provide a
sponsoring witness later, and our (4)
understanding is that it's not admitted
and shouidn't (5) be admitted untilhe
does so. Lo
(6) CHAIRPERSON JIGANTI: !
Hawever, upon me, (7) from the panel
the document may be admitted as (8)
evidence without a sponsoring witness
if official (9) notice is proper or ifinthe |
panel's view the cross (10) examined
witness is the proper sponsaring
witness.
(11) So Mr.Lane, your response?
(12) MR. LANE: | indicated we brlng| in
a (13) sponsored witness.
(14) CHAIRPERSON JIGANTI: So at
the present (15) time-
(16) MR. LANE: | move-if we dan't”
come up (17) with a sponsoring
witness.
(18) CHAIRPERSON JIGANTI: Atthe
present time (19) the motion is denied,
which you will represent your (20)
motion at a subsequent tlme
(21) Now the other- ‘
(22) MR. GERSCH: I'l withdraw my
objection (23) for the other exhibit. | |
(24) CHAIRPERSON JIGANT!: Sothe !
only exhibit (25) that is notthen
admitted then is Exhibit8.
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(1) Okay, verygood. ' | |
() MR. STEWART: Mr.Chairman, |
also follow (3) up and maove for the
admission of NAB-1992 Exhibit 1-X..(4) .
That's supplemented with the
remainder of the pages (5) which I'll do
tormorrow with Dr.Lemieux as the (6)
sponsoring witness. Lo !
(7 MR. NEIMAN: As long as the
entire (8) document is submitted we
have no objection.
(9) ARBITRATOR WERTHEIM:: You're
talking about (10) the 390 page | |

document? o
{11) MR. STEWART: No this is

' | apptoximately a (12) 20 page printout of

which | provided the first page (13) and
about which | questioned Dr.Lemisux
on the entire (14) printout.

{15) CHAIRPERSON JIGANT!: What
are you asking (16) to have admitted -
into the evidence, those two pages or
(17) those in the entire supporting'
tdocument?

(18) MR. STEWART: Plerhaps!i should
do it in (19) the context'of Handing'you
the complete copy which (20) I'lt do
tomorrow morning.

(21) CHAIRPERSON JIGANT!! | think
it'd be a (22) better idea. Soyoucan
withdraw that.

(23) MR. STEWART: | witfidraw that.
(24). CHAIRPERSON JIGANT!:
Anything further? (25) We ll take tet
minutes.
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(1) (Whereupon, the proceedings
went off the (2) record at 2:00 p.m. and
resumed at2:16 p.m.)

{3) 'MR. GERSCH: Joint Sports
Claimants call (4) Mr. PaullBortz. (5)
Whereupon,

(6) PAULL BORTZ (7) was calledas'a
witness and, having first been duly (8}
sworn, was examined and testified as
follows: N

(@) DIRECT EXAMINATION

(10): BY MR. GERSCH:

(11) Q Would you state your name, sir?
(12) A My name is Paul Bortz.

(13)' Q How are you employed?

(14} Al am President of Bortz and
Company, (15) Incorporated.

(16) Q What type of business is Bortz
and Company (17) engaged in?
(18) A We are consuitants in |
broadcasting, cable, (19) and |
professional sports. | | |
{(20) Q | understand from your written
testimony (21) that you represent a
number of television industry (22) trade
assbciations. Could you tell us what
some of (28) thoseare? | | |

(24) A Yes, We represent a fairly
broad range of (25) trade
associations, have done work for
them. This

! Page5101 | | :
(1) includes the National Associati«on
of Broadcasters, the (2) National
Cable Telovision Association, the:
Cable (3) Television Administrative
‘and Marketing Society. 1 (4) think
‘they have recently changeci the nam
slightly, (5) but it is basically the
marketing professionai society (6) of
cabie telavision. APTS, which is
‘America’s Public (7) Telavision
'Stations, representing the individual
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non- (8) commercial stations in the
country. We have done work (s) for
PBS, Public Broadcasting Service,
and for CPB, (10) Corporation for
Public Broadcasting as well. Those
(11) are the national associations that
we represent.

(12) Q Generally speaking, what type of
work do (13) you do for those trade
associations?

(14) A Those have tended to be
studies that have (15) addressed a
number of broad issues that happen
to be (16) of interest to them at the
time. For example, the (17) National
Cable Television Association, we did
two (18) major pieces of work. One
addressed the coming of (19)
competition to cable from sources
such as telephone (20) companies,
direct broadcast satellites, wireless
(21) cables, so called wireless cable,
a way of (22) transmitting over the air
a number of channels.

(23) We also for the National Cable
Television (24) Association in
association with Arthur Andersen
and (25) Company, did a multi-year
study which was the cable
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(1) operating performance
benchmarks. With that, we work (2)
with most of the major cable
companies in developing (3) a
detailed analysis of both their costs
and their (4) revenues. Then that was
aggregated in a number of (5)
different ways and given to all of the
companies along (6) with certain
custom studies so that they could
sea how (7) sffectively their systems
were performing when put (8) against
other systems.
(9) For APTS, we have most
recently completed (10) some work
looking at the potential and some of
the (11) implications of having
advertising on public (12) television.
We did essentially a future of public
(13) television study for them, which
was then reprinted by (14) them and
widely distributed across the
country, (15) looking at all of the
challenges facing public (16)
television. This was before the new
Congress was (17) elected, but they
waere really anticipating the kinds (18)
of issues that they now face in terms
of continuation (19) of funding.
(20) For the National Association of
(21) Broadcasters, we looked at
sports on television. (22) Again, a
report that was very widely
circulated. It (23) looked at the
implications to a television station of
(24) the carriage of sports. We talked

XMAX(27)

about how you go (25) about
negotiating a sports deal, how you
go about
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(1) determining what the rights might
be, what key terms (2) and conditions
would be in there, what advantages
(3) accrue to television stations
through the carriage of (4) sports, a
number of elements like that.
(5) Also for them, we did something
called (6) Great Expectations, a
television manager’s guide to (7) the
future, which was focused again at
the station (8) level. This was done in
the mid-1980s, looking (9) forward to
what they were going to be facing in
terms (10) of competition from cable
television, increasing costs (11)
pressures, decreasing audiences, a
number of things (12) like that, a
future looking study that we did at
that (13) point.
(14) Q Have you also had occasionto
work for (15) cable operators?
(16) A Yes. We work frequently with
cable (17) operators. Our clients
include TCl, (18) )
Telecommunications Inc., which is
the largest cable (19) operator. Time
Warner, which is the second. Cox,
(20) based in Atlanta. Comcast,
which is another large (21) cable
operator. And companies such as
Providence (22) Journal, when they
had cable systems, which they just
(23) have sold to Continental Cable,
and Times Mirror (24) Corporation,
which has sold its systems just
recently (25) to Cox Cable.
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(1) So many of the major players are
clients (2) of ours.
(3) QAnd | understand that your work
for the (4) operators may be more
proprietary and confidential (5) than the
work for the trade associations, but can
you (6) describe again in a general way
what type of work it (7) is you do for
cable operators?
(8) A Waell, a lot of the focus recently
has been (9) on the coming of
competition. We look for them at (10)
what the likelihood is of competition
in their (11) marketplace, what they
will be facing in terms of the (12)
need to provide certain types of
pregramming, what (13) their
strategies might be related to
pricing, how they (14) would go about
marketing in the face of competition.
(15) This gets down to the very
specific system level.
(16) When we do this kind of work,
these say (17) have been done for
specific geographic ciusters of (18)

systems. We work with people at the
system level in (19) helping them
develop plans to meet competition
that (20) would be coming from
telephone, again, from wireless (21)
cable and from direct broadcast
satellite, like direct (22) television,
direct TV.

(23) Q Do you also have broadcast
station (24) clients?

(25) A We have a number of
broadcast station
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(1) clients. My oldest client in terms
of continuous (2) relationship is ABC,
American Broadcasting Company, (3)
which was then acquired by Capital
Cities, and is now (4) in the process
of being acquired by Disney. They
have (5) been a retainer client of ours
since 1979,

(6) We work with them on a variety
of things, (7) network, broadcast
network issues. You may have seen
(8) in the newspaper their
announcement of a news cable (9)
channel which was just in the paper
today. That is (10) one that we
assisted them in looking at the
certain (11) aspects of that channel
internationally.

(12) We work with them in their entry
into the (13) cable business. In 1979,
1980, 1981, ABC was one of (14) the
very first broadcasters to realize that
they (15) shouldn’t define their
business as being a (16) broadcaster,
and instead should define their
business (17) as being in the
television business, and let’'s get (18)
into the cable side.

(19) As you may or may not be
aware, they own (20) ESPN. We
assisted them in valuing ESPN when
they made (21) the purchase. We
assisted them in the start up of (22)
Lifetime and Arts and Entertainment
channels, which (23) are also basic
cabie channels that are licensed to
(24) cable operators.

(25) A number of other broadcasters.
We work
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(1) with them at the station level as
well as broader (2) strategic issues.
Wae just finished some major work (3)
for the Television Operators Caucus.
That is a group (4) that consists of
many of the major television group
(5) ownaers, that own groups of
stations across the (6) country. The
members of the Caucus that
participated (7) with us included
Tribune, which also has WGN, Cox
(8) Broadcasting, Meredith, Pulitzer,
a number of other (9) large major
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with the (10) Caucus.
(11) We also work for the Providence
Journal, (12) a company which is a
major broadcaster.

(13) Q Coming back to the cable
industry, have (14) you done work for
what we refer to as cable networks?
(15) A Yes. Cable networks have
been clients of (16) ours for a long
period of time. We have over the (17)
years done a substantial amount of
work for ESPN, the (18) sports
network. As | said, our first
acquaintance was (19) when ABC
purchased it, but we have contracted
(20) separately with them on a regular
basis since then for (21) a nurnber of
studies.

(22) Channeils like Lifetime, the
Weather (23) Channel, the Travel
Channel, E Entertainment, which is
(24) sort of a show business
entertainment focus, we have (25)
worked with them from their start-up.
And a large

lataﬁ
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(1) number of channels that are still
trying to start up. (2) | couid go
through a long list of that, but we
work (3) with many, many cable
networks.

(4 QWhen was Bortz and Company
founded? Was (5) that in 19887

(6) A Itwas founded in 1988, yes.
(7) QCould you give the panei a brrief
sketch of (8) what your experience was
leading up to your founding (9) of Bortz
and Company?

(10) A Yes. As we work back from
there, from (11) 1979 to 1988, | was
the Managing Director of Brown (12)
Bortz and Coddington, BBC. During
that time, you may (13) have noticed
in my associate Jim Trautman’s
report we (14) conducted studies for
the Joint Sports Claimants.

(15) The practice essentially was the
same as (16) Bortz and Company. |
was the Chief Executive Officer. (17)
We did work across a whole host of
areas, heaith care, (18) sconomic
development, regional economics
and energy. (19) | decided | wanted to
get back my hands on the (20)
communications side. So we set up
Bortz and Company (21) in 1988. So
that was 1979 to 1988.

(22) In 1978 and 1979, | did my time
here in (23) Washington as Deputy
Assistant Secretary of Commerce.
(24) That was in the Carter
Administration. And actually (25)
came back in early 1978 to combine
the old White House
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3T (1) Qffice of Telecofmunicatiars

Policy into some elements (2) of the
Department of Commerce, and =
formed the National (3)
Telecommunications and
Information Administration, (4) NTIA,
which still exists today, and is'the’

- Executive (5) Branch's chief policy

making advisor to the President (g)
on communications policy! !
(7) Priorto that, | headed the! | !
Industrial (8) Economics Division at
the University of Denver (9) Research
Institute. It was while there in 1972
or (10) 1971 that | first began to do
work in the television (11) busihess
with my first client, in fact, being the
old (12) White House Office of
Telecommunications Policy.

(13) Prior to the University of Denver,
| was (14) at the Ford Aerospace and '
Communications Corporation (15) in
Newport Beach, California. That was
work that was (16) primarily relhteﬂ to
missile system development. '
(17) Q This is not the first time you have
had (18) occasion to appear inthese
proceedings. Is that (19)'right? | |
(20) AThatis correct. ' ' '+
(21) Q When was the first time you were:
involved (22) in doing a study in |
connection with the old CRT?

(23) A It was the 1983 proceeding, | |
believe, (24) that occurred in 1985 or
somewhere around that tlme (25) o
frame. P
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(1) QWhatis it that the Joint Sports.
Claimants (2) have been asking you to
do for thern all these (3) years? '

(4) A When they came to us they '
said what would (5) be the best way
to astimate the relative value of (6)
certain categories of programming
that are carried on (7) distant signals,:
relative value to cable system (8) !
opsrators so that one could
determine in as accurate () a way'as !
possible how you might allocate the
total (10) funds that are paid inhow a |
cable operator would (11) allocate!
those funds among the different |
categories. Lo
(12) Qificanjust pursue herea! |
question that (13) | believe one of the
panel members asked of Dr. (14)
Lernieux wher he was here. This issue
of whether - (15) there was a question
raised that concerned why is'(16) sports
programming important if it is the case !
that (17) the number of hours'are low
and the ratings are low. (18) The
question | have for you, Or., I'm sorry,
Mr. (19) Bortz, is what is it that makes
sports valuable?

(20) A Well, we work of course with a’

XMAX(28) ‘
wide rangen (21) of programmmg. but
sports is unique. It is live. It (22) is
now. Thera’s an emotional
involvement of the (23) viewer that
you don’t get with other kinds of (24) 4‘. |
programmiing. It is today’s stars {
today. So it is (25) something that is
very special and very important in ‘
S Page 519 |
(1) the scheme of programming as a
resuit of that.
(2) - QAnd is the value of programming
directly (3) related to the number of |
hours it is on the air or'its (4) ratings?
{5) 'A No. 'l heard some of the
discussion a (6) little sarlier, Of
course | am acquainted with the (7)
MPAA approach. When you look at
programming in terms (8} of lits value
to cable operators, which was what
our (9) charge was was to do, it goes
far beyond. Certainly (10) not related
at a1|l to hours. To just run hours of
{11) programming, is ho measure of
value. Pooboh
(12) There are many cable networks
on today (13) that get'such a'smail '
audience that you can’t even (14)
measure their audience or they might
end up getting (15) one-tenth of one
percent of the households that tould
(16) watch them to actually watch
them. They might run 24 (17} hours a
day I I I I
(18) Well, you don’t want to vaiue |
that 24 (19) hours of programming on
a channel that draws a (20) minuscule
audience the same as you would
value (21) programming that brings'in
an audience, not only a (22) larger
audience, that is only one element.
But an (23) audience that is involved,
that is excited, that reads (24) about
the very thing that is on that night.
They read (25) about it inthe |

hewspaper during the day Tl’here is
a

Page 520 | l l

M) pennant race or a league’ |
championship contest that is (2)
going on that people/ard invoived in
on a continuing (3) basis. |
{4) 'Thatis fundamentally different
than other (5) kinds of television
programming. We work with alf of (6)
those. But with sports, and we often
getinvolved in (7) the valuation of
sports. Wo help negotiate rights (g)
deals for sports. We know quite
clearty that the (9) component of
value thero is something that goes
far (10) beyond both the hours and
the viewing levels of (11) sports.

(12) Q In your prepared testimony, you
compared (13) | think the resuits of your
study that you did for the (14)/1989
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proceeding and the 1992 proceeding.
Is that (15) correct?

(16) A That is correct.

(17) Q And you appeared before the old
tribunal (18) in the 1989 proceeding?
(19) A Yes. tdid.

(20) Q| think you testified at that time
about (21) the methodology involved
there. So we're not going to (22) get
into that today. | will be asking you
about the (23) 1992 study methodology.
(24) Before we go further though, can
you just (25) summarize briefly your
results? Letme handyoua
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(1) copy of your testimony and your
study.

(2 Insummary, what is it that you
found? (3) Let's also use the summary
chart, it's the first chart (4) of your
results that appears in your study.

(5) Al guess we can refer youto a
page in the (6) report, which is page
two, where these same numbers (7)
appear. What is it that we found?
First of all, in (8) the most general
way, what we found is that sports
was (9) the most valuable category of
programming to cable (10) operators.
(11) We found that the interest in
sports has (12) increased when we
compare 1989 to 1992, as you can
see (13) from the chart, that there has
been an increase in (14) sports. That
is consistent with my experience in
the (15) industry. I'll be happy to
explain that to you during (16) my
testimony.

(17) Specifically, what we found was
that if we (18) were to ask cable
operators how they wouid allocate a
(19) fixed programming budget, what
they would do is to (20) provide - and
you know these numbers, we take it
out (21) to a tenth of a percentage
point, but | don’t claim (22) that that
measure is anywhere near that exact.
Quite (23) clearly, more than a third of
the allocation. Now we (24) are
getting up to about 40 percent in
1992, close to (25) that 39 percent
they would allocate of a fixed
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(1) programming budget to sports.

(20 ARBITRATOR WERTHEIM: Thatis
in response (3) to a hypothetical
question about how you'd allocate (4)
100 dollars?
(5) THE WITNESS: No. it's not 100
dollars. (6) it's a fixed programming
budget that they were asked (7) to
allocate.
(8) ARBITRATOR WERTHEIM: A fixed
budget of (9) what amount?
(10) THE WITNESS: It's a fixed
programming (11) budget.

(12) ARBITRATOR WERTHEIM:
Whether it's large (13) or small, how we
determine -
(14)y THE WITNESS: Whatever it would
be for (15) that system.
(16) ARBITRATOR WERTHEIM: Might
it not have (17) been more informative
to ask how much did you actually (18)
allocate last year?
(19) THE WITNESS: Well they don't
allocate (20) according to this. This is
something that we have to (21) do, that
you are charged with doing, is taking
the (22) dollars that they pay in. They
pay in the dollars (23) accordingto a
formula, that as Dr. Lemieux has gone
(24) through with you, that is related to
the signais they (25) carry. Butthe
allocation of those dollars is related
Page 523
(1) to the program categories.
(2) ARBITRATOR WERTHEIM: That's
my point. (3) Why instead of having this
hypothetical budget, why (4) not ask,
tell us about your actual budget last
year. (5) How much do you spend to
importing distant signals, (6) and how
do you break it down among these
various (7) program categories?
Getting real life data from a (8) recent
year, rather than hypothetical data.
(9) THE WITNESS: Wellfirst of all, |
think (10) that to tell them, to be able to
give them a precise (11) number at the
time that we call, which is right at the
(12) end of the year, you would have to
be able to include (13) their filings, both
the -1 and the -2 filings for that (14) year
to have that budget. That does not
exist if we (15) are to conduct the study
in atimely manner.
(16) We start the studies in December.
They go (17) into the early spring. Well
at that point, let's say (18) for 1992, the
92-2 dollars that they have to pay are
(19) not availabie to us. So we wouldn’t
be able to do (20) that.
(21) ARBITRATOR WERTHEIM: You
are assuming (22) that their only
expense is the royaity payments.
(23) THE WITNESS: No. Their only
expense in (24) terms of what? ['m not
sure | understand that (25) question.
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(1) ARBITRATOR WERTHEIM: Waell,
whether they (2) report it to the
copyright office or not, they've got (3)
budgets. These are businesses. They
have got all (4) kinds of records. Right?
(5) THE WITNESS: Right. Butwe
don't have (6) them.
(7) ARBITRATOR WERTHEIM: And
they have a (8) budget.
(9) THE WITNESS: Well, we don't
have those.
(10) ARBITRATOR WERTHEIM: |

know. Why don't (11) you ask them to
tell you what their budget was, and (12)
how much of it went to these various
categories?

(13) THE WITNESS: | think if we could
rely (14) upon that and we felt that they
would be able to puli (15) up that
number in that category and have it
clear for (16) that year, that wouldn't be
a bad idea.

(17) But ! don't think that we can rely on
that (18) in a system that is probably
residing - they went (19) through a
budgeting process as they went into
the year (20) generally. Justto tell
them, they know that we are (21) tatking
about distant signals. So they
understand the (22) portion of their
budget that is being used. The (23)
actual dollars that they have, | don't
believe that we (24) could have with any
kind of certainty. The question (25) then
would be well how reliable is that,
because you
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(1) don't know what those dollars are.
(2) So to take what we call a constant
sum (3) approach, is what | think is the
most effective, (4) because they do
know what they are carrying, and now
(5) they are allocating that among a
number of different (6) services.

(7Y BY MR. GERSCH:

(8) Q Mr. Bortz, | want to make sure
that a (9) fundamental point is clear
here. [f you had a sample, (10)
whatever a particular cable operator's
actual, you had (11) full access to their
internal documents, what you (12)
could see there is how much they have
spent on distant (13) signal
programming. Is that right?

(14) A That is correct.

(15) Q What you could not see there is
how they (16) would allocate it among
these categories of (17) programming.
They don't get a chance to do that.
(18) A They don’t get a chance to do
that. The (19) question, | believe, was
if you couid have that number (20) for
that system, would you then ask
them to allocate (21) that number? |
say if you couid have that number
(22) reliably and in a timely fashion,
then that kind of a (23) methodology
could be considered. But it is not
(24) available in either a reliable or a
timely fashion.

(25) With respect to the budgeting,
with all
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(1) due respect, as you have seen
here in the cable data (2) base that
has been referred to, and you have
seen some (3) differences between
numbers that were in the base at (4)
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dlfferant pomts in time. Over the
following year or (5) more of time
after the period we're talking about,
the (6) amounts change. | mean they
go through the (7) calculation and
maybe they don’t do it right or they
(8) reconsider what the base is, but
that is a data base (9) that is in flux to
a point of time far beyond when we
(10) can appropriately conduct the
survey.

(11) So that is why we go to the
constant sum (12) survey, which | am
prepared to go into in my (13)
testimony. It is one that is commonly
used in such (14) allocation
processes, and is one that you can
have a (15) high confidence in.

(16) ARBITRATOR WERTHEIM: Thank
you.

(17) BY MR. GERSCH: ‘

(18) Q Mr. Bortz, if you could just turn
to pages (19) 10 and 11 of your
testimony. | just want to walk (20)
through some of the more salient of 10,
top of 10, we (21) won't get into the
chart, some of the more salient (22)
features of your testimony here.

(23) inthe beginning when cable first
started, (24) what types of programming
what carried on cable TV?

(25) A Cable started as a reception
service.
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(1) That was people who could not
get signals, television (2) signals.
This new fangled medium in the
1950s. Cable (3) arose to bring those
television signals into (4)
communities that were beyond a
range. That is what (5) the business
was for quite a period of time.

(6) Q And did that change at a certain
point?

(7) A That then changed. What we
saw in the (8) 1970s was that they
ware able to sell packages of (9)
movies, what we call paid television,
most notably (10) HBO, to sell those
packages of movies to households.
(11) Waell that was something that
then a (12) lightbulb went on saying
gee, if we can provide (13) television
programming beyond the signais
that are (14) available over the airin a
community, then maybe we (15) can
take our business, which has been
pretty much (16) confinad to the rural
areas of the U.S. and begin to (17) go
after the big markets. We can’t go
into Chicago or (18) Denver or
Washington, D.C. right now with just
giving (19) them the signals they can
get over the air. And by (20) the way,
just having a movie service like
Home Box (21) Office isn’t going to

be enough. b
(22) So what then happened was the |
development (23) of a number of '

basic cable channels and the bright '

(24) idea of Ted Turner to cteate a'
super station. Because (25) with the
1976 copyright decision, what hit '
him was he
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| (1) could take this little independent

station which (2) wasn’t very
successful in Atlanta, and aithough
(3) there’s this sort of myth that
stations like that are (4) passive in
their carriage, he encouraged its !
carriage (5) by a microwave carrier,
at that point microwave and (6) then
satellite, to take the signal around
the U.S. and (7) to put something
special on there that would be (8)
something that you could sell ina
big market.
(9 And then a number of other
things were (10) started, ESPN, Cable'
News Network, a long list of (11)
channels began to be created which
allowed the cable (12) businessto:
move from a preity much mom and
pop (13) business in rural areas into
the big business that it (14) is today
nationwide.
(15) Q Let's skip overthe chart that's on'
10 and (16) 11. Butwhat| do wantto
ask you, Mr. Bortz, is I'd (17) like you to
describe the types of programming that
you (18) would have found on a typical
cable system in the (19) 1990:92 period.'
If you could just write just like (20)
categaries, if you could write on that
chart there.
(21) 1 take it one category of things
would be (22) you'd get the same types
of channels that you could (23) get over
the air. Is that right?
(24) A First of all, let me make areal
clear (25) distinction, because we '
work both in the cable ‘
Page529' ' '
(1) business and in the broadcast | |
business. When | am (2) working |
with a broadcaster and 'mina | |
geographic (3) area,that ' ' |
broadcaster's concernisohe '
channel, the (4) programming on that'
onoe channel. His revenues, his (5)
business s derived fror the succbss‘
of that signal (6) channel. ' '
() What | just described for a cable |
opaorator (B) is something thatis a
totally different business. () His
success comass from putting
together a package of (10) many,
many channels, that will encourage '
peopie to (11) sul:scribd andtopaya:
monthly fee. b
(12) So what we do is wb totaily

bepért from a (13) broadcast mind of |
Wwant you to watch my channel, to (14)
assemblmq a package We talked a
bit about what the (15# paEkage o
would be.
(16) We started early on in the 1950s
with (17) really sort of the local, I'll
call it regional, (18) because you are
taking things by microwave beyond
the (19) local area, broadcast signais.
Now what are those? (20) ABC, the
hetwork - these are affiliates, their
(21) spaces. So we classically add
ABC and CBS and NBC. {22) Fox is '
hot maybe in legalistic terms cailed a
network, (23) but for all practicat '
purposes is a network, which CBS '
(24) learned when they lost the NFL to ‘
Fox in a bidding (25) war.! | |
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(1) We have got indepencient stations
that are (2) not affiliated. There are a
couple of start-up (3) netiworks like
Warners and UPN. They are tied into
(4) some of these, but right now they
do not program very (5) many hours.
(6) MR.LANE: Mr. Chairman, | am
goingto (7) objecttothe | | |
characterization of what is'occurring (8)
today. UPN and Warner Brothers
Network, clearly the (9) NFL reference
to Fox is clearly after 1990:92.1 |
(10) I'll let this go. | don't mind the (11)
testimony coming in at all, but/thel
question was would (12) you please tell
us about 1990 to 1992, | would ask (13)
that you instruct the witness to confine
his remarks (14) to that period, since '
you have ruled specifically that (15) that
is what should be allowed in thls
proceeding. ‘
(16) THEE WITNESS: No problemd -
(17) BY MR. GERSCH: ‘
{18) Q Mr. Bortz, maybe! can aska
clarifying (19) question. The broadcast
signals that you have listed (20) first on
that'chart, the local broadcast signals,
(21) those are signais that were first put
on cable in the (22) 19580s or when
cable first started to be carrying, and
{23) have stayed on the package into
the 1990 and 1992 (24) period. |s that
right? Lo
{25)' A That is correct. Obviously in
the 1950s
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(1) we didn’t have Fox. But in 1992,
we certainly had (2) Fox.: | | !
{3) QOkay. And thenthere camea:
time when in (4) addition to the local |
broadcast signals that cable (5) started
carrying, you mentioned that they
started (6) adding other kinds of
programming, other kinds of (7) |
channels.

(8) ' A Yes. Lot me though put on
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here the non- (9) commercial
channels.

(10) Q What would be an example of
what you call (11) a non-commercial
broadcast signai?

(12) A Well it could be KCET, KRNA
in Denver. (13) These are broadcast
stations in a local area that (14)
typically carry some programming
from the Public (15) Broadcasting
Service, but carry a variety of other
(16) programming as well,
non-commercial programming.

(17) Q Okay. And then in terms of what
other (18) types of programming or
channels did cable operators (19) add,
moving into the 1990-92 period?

(20) A As | mentioned, we are not
talking about (21) a single station
here. The cable business is a (22)
package. Let me talk from my own
experience.

(23) | am a subscriber in Denver. |
am on a (24) system that in 1992 had
activated something like 55 to (25) 60
channels. So obviously i am not
going to list all
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(1) those here, but you can imagine
that I've got an (2) extremely long list.
This category fills just a part (3) of
that.
(4) Then in addition to that, | carry
certain (5) what are called access
channels. Those access (6) channels
are typically mandated by a
franchising (7) authority, saying we
want you to provide some channeis
(8) so they can be programmed by
the schools, by (9) government.
(10) ARBITRATOR WERTHEIM: You
are now speaking (11) of cable
channels rather than broadcast
signals?
(12) THE WITNESS: Yes. Those are
cable (13) channels. You will find also
in this initiai package, (14) distant
signals, which they are bringing in. (15)
Typically on a cabie system, you will
find a couple of (18) them. | don't know,
| think the average Mr. Lemieux (17)
came up with was 2.2 or a number
something like that. (18) But distant
signal carriage will be there.
(19) Thatis a broadcast station that
they (20) bring in from a distant location
that the government (21) specifies what
they pay for. There's no marketplace
(22) handshake there other than an -
agreement with whomever (23) is
delivering the signal, the so-called
microwave or (24) satellite carrier, as to
what you pay in order to get (25) that.
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(1) Then you have a whole host of basic
(2) channels, basic cabie channeis.

Now these are (3) fundamentalily
different.

(4) They are not signals. These are all
(5) signals. These have a broadcast
station, a (6) transmitter, a tower and it
goes out. Now it may get (7) to the
cable system in a different way.

(8) A basic cable channel is not
broadcast (9) anywhere. Delivered by
satellite typically. There's (10) a whole
array you go through. Butyou have
probably (11) heard them. ifyouarea
cable subscriber you are (12) familiar
with them. But it could be an ESPN, a
TNT, (13) a USA Network. it could bea
regional sports channel, (14) Lifetime
and Arts and Entertainment, the
Outdoor (15) Channetl has now been
launched, the Weather Channel, (16)
the Travel Channei and so forth.

(17) The idea being again, a big
package. So (18) the basic cable
channels would be the next category.
(19) Then you have pay services.
These are (20) somewhat different
because what | will do typically is (21)
that we might put a price tag on this
package. That (22) will be called basic
service. But you know very few (23)
subscribers just take basic, which is the
channels (24) they can get over the air
and a couple super stations. (25) They
move down, and that's not a mistake,
it's the way
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(1) that they package these to make it
very attractive. (2) Most subscribers
take the full basic plus what we call (3)
expanded basic.
(4) That may have 30 or 40 channels,
basic (5) cable channels in addition to
this. This is what they (6) buy. Then
they have some options. They can buy
a pay (7) service that could be an HBO
or Showtime. Those are (8) what we
call full pay services. There's
something (9) called mini-pay services,
which are yet more movies, (10) but
they are very low priced with labels like
Encore, (11) Stars. And they can get
into pay per view. That say (12) that
whether it's a movie, a concert, a fight,
that (13) you pay for that event, nota
monthiy fee.
(14) These pay services you have a
basic (15) monthly fee that you pay.
Then if you opt to take a (16) movie
service, a full pay service or one of the
mini (17) ones, you pay another
monthly fee. Then for pay per (18) view,

 typically you pay per event, per event

that you (19) view.

(20) BY MR. GERSCH:

(21) Q You mentioned that most of the
subscribers (22) take what is called
expanded basic. Thatis a number (23)

in excess of 90 percent of subscribers.
(24) A Well in excess of 90 percent in
virtuaily (25) every system that | am
acquainted with.
Page 535

(1) QLet's talk just a little bit while you
are (2) still up there about how cable
operators derive (3) revenue in
connection with these categories of (4)
programming. Let's start with pay per
view. That may (5) be the most straight
forward.

(6) A This is real direct. Let’s say
I’'m a (7) cable operator. I'm going to
sell movies, $3.95. You (8) want the
movie, I'm going to get $3.95 in
revenue. (9) Half of that will probably
go to the company that (10) provides
those movies to me, and then they
take a (11) distribution cut. Then it
goes back essentially to (12) the
owner of the movie rights.

(13) But as a cable operator of that
roughly (14) four dollars, that is two
dollars | get to keep. I've (15) gota
two dollar expense against the two
dollars made. (16) So that is direct,
very countable.

(17) Pay services also is direct. HBO
is $8.95 (18) or $10.95. The system
has a deal with the provider of (19)
that service that might get four
dollars out of it, or (20) five dolilars
out of it, and the system keeps the
rest. (21) So both pay per view and
pay services are very direct. (22) |
have this programming, I’'ve got this
stream of (23) revenue.

(24) Q So thatis very different than say
the (25) traditional broadcast, the way a
broadcast station
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(1) would calculate its revenues.

(2) A Absolutely. Broadcast
stations not (3) subscription, it’s free.
its revenues come solely (4) from
advertising. As | say, that broadcast
station is (5) interested in selling just
that station. They want (6) people to
view that station.

{7) A cable operator is very very
sensitive to (8) the interaction among
these categories. For example, (9)
you don’t want to price this so high
that it cuts too (10) much into pay
revenue.

(11) What you are trying to do is
maximize (12) revenues as any good
business person would do. So (13)
they carefully look at these different
levels of fees (14) that they charge
and come up with maximizing
revenues. (15) That is one of the
reasons that they paid us for years
(16) to do the cable operating
performance benchmark study, (17)
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and prawded us With Sy system data’
because they wanted (18) to see who
was doing best with various pricing
(19) schemaes, so that they could
essentiaily get best (20) practice.

(21) Q You talked about how they get
revenue from (22) a pay per view, where
they get a direct stream of (23) revenue.,
How does the cable operator get a
benefit (24) from carrying the basic
cable networks, the Showtimes (25) -
I'm sorry, not Showtime, but Bravo or
ESPN?
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(1) A With that they have a cost, a
license fee (2) that they pay that they
negotiate for in the (3) marketplace
with the provider of the service. That
(4) can be a very protracted and
tough negotiation, but (5) it’s a pure
marketplace negotiation. They pay a
fee.

(6) Now how do they get revenus?
They get (7) revenue, some of it, from
some of those stations (8) because
they will seli advertising on it. They
get (9) about two minutes an hour
typically on a cabie (10) channel. But
at this point it's still not a big deal.
(11) It’s maybe five percent, the
advertising sales are (12) maybe five
percent of the revenues of the cable
(13) system, typically.

(14) So it's there. It's not something
you (15) want to sneeze at, but that's
not it primarily.

(16) Where they mainly get the
revenue is from (17) a subscriber
paying 22 dollars or 25 dollars a
month (18) to take the whole
package. So what they have to do in
(19) assembling the package is to say
I've only got a (20) certain number of
channels.

(21) Let’'s say I’'ve got a 54 channel
system. (22) I've only got 54
channels. | have got 100
programming (23) services that | can
choose from. ! have got to put (24)
together that right mix that will
convince the largest (25) number of
subscribers to give me 25 doliars a
month.
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(1) And | want to have the
programming that (2) will keep the
subscribers on, because one of the
big (3) costs in the cable business is
that about 30 percent (4) of cable
subscribers turn over every year.
They (5) disconnect. So just to stay
even, you've got to (6) recreate 30
percent of your customer base every
year. (7) Some of that is because
people move, and some of it is (8)
because they are dissatisfied.

“(9) " So when they look at this and' |
they say (10) what do wé carry,'they
have to say | want to sell that (|1) 25
dollar package. Now | want toput |
some elements in (12) there that will
allow me to attract subscribers and
to (13) retain thern. $o that’s what
they do when they look at (14) it.
Distant signals obvuous%y playé al
very important (15) part in that Thbre
is a differencae.
(16) In a distant signal, they cah 14 ell‘
any (17) advertising. Thay are not .
allowed to. So that extra (18) revenue
that they get from selling spots say
in an NFL (19) game on TNT, and they '
can develop revenue for the (20)
system, they can’t develop'any '
reventie for the distant (21) signal. '
So the distant signal is really one of
the (22) purest forms of something'
that you carry because you (23) want
to attract subscribers, you warnit to
retain (24) subscribers ahd develop |
that basic revenue out of the (25) 20
or 25 dolilar a month.
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(1) - Q The job of the panél here now'is
to (2) determine what valuethe '
operators would put on the (3) various
types of programming that ga on' !
distant (4) signals. | wantto tiurn howto '
how you went about (8) doing that, and
how you constructed your survey. We
(6) could use this next chart to illustrate
some of the (7) steps involved.
(8) (Noresponse.)
() ARBITRATOR WERTHEIM: Befare !
you go into (10) that let me askyouai |
question. This relates to (11) something
that | think the tribunal mentioned in an
(12) earlier determination. Your
approach is to determine (13)'thelvaliie !
that the cabie operator would place on
(14) various types of programming. |
How do you determine (15) the
approach of the other side of the
bargaining (16) table, who is selling
these types of programming? (17) Have |
you looked at that at all? The
negotiation, if (18) that's what'we are |
trying to simulate, has got at (19) least
twosidestothetable. @~
(20) THE WITNESS: That's right. if you
(21) consider the suppliers of the
program, for example, (22) they would
in sports demand an extremely high '
price. (23) There's ample evidence of
that. oo
(24) Among my clients are -
(25) ARBITRATOR WERTHEIM lt s ln
their

Page 540 For
(1) interest to persuade us thatthe |
cable operators are (2) willing to pay a
very high price. So who are we (3)

hearlng from to'teli us the other side of
the tab|e=s'7

(4) THE WITNESS: Well, you are
heating from (5) the cable operators,

not from the sports pedple. What (6) |
am saying is that those who are selling
sports (7) rights wouid hold them dearly
and find any kind of (8) compensation
that comes through this kind of process
(9) small compared to the
compensation that they get when (100
they go out into the marketplace. '

(11) | work with the National Baskéetball
(12) Association. | work withtHe | |
National Hockey League. (13) We have
worked with major league baseball, |
have (14) worked with 4 numberof
professional sports franchises (15) on
the negotiation of sports rights. | ¢an
tell you (16) that the level of copyright
revenues that are derived (17) are tiny '
compared to what they could get if they
went (18) out into the markétplace‘
(19) That is why the leagues are not reai
(20) thrilled with super stations,
because they know that (21) those are
games going into the national
rharketplace, (22) and the !
compensation that comes back is far
below (23) marketplace value. There
are a number of measures of (24) that '
that could be looked at.
(25) ARBITRATOR WERTHEIM: We ‘
reallv dc»n t have L
Page 541 ‘

(1) much of an idea what the mbrkét
would be like in the (2) absence of
compulsory licensing, do we?! | mean
we (3) hear a lot of analysid, suppose '
the market were pretty {(4) much the way
it is now in these rates that are (5)
riegotiated. But in the absence of!
compulsory (6) licensing, the market
place might look quite (7) different,
might it not? Lo

(8) THE WITNESS: Welll think we do
have (9) ample evidence of that. Let's
consider a basketball (10) gameona
super station. That's taken into a
riational (11) marketplace and goes to
60 million households plus, as (12) we
dre lboking at TBS in 1992 or if you look
at WGN. (13) | don't remember the exact
number but on the order of (14) S(D
million cable households. '

(15) We know what the NBA was ableto
get iin (16) the marketplace/trom Turner
Broadcasting, to do the (17) same
thing. To take that game to national
cable (18) households, same kind of
circulation as TBS. We knbw {19) what
they were willing to pay. Whatthey
were willing (20) to pay is a very large
number, quite unrelated to the (21)
kinds of revenues that are being
generated out of (22) copyright
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payments, far beyond that.

(23) So | think that we do have ample
evidence. (24) | am not prepared to
testify to that here. Butin my (25)
experience and in assisting the
leagues, | know very
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(1) well that the marketplace value in the

cable national (2) marketplace is far
above anything that we have ever (3)
seen developed out of this process.

(4) ARBITRATOR WERTHEIM: The
amount of money (5) available to pay

royalties might be substantially (6)

higher too. Now it's limited by the
compuisory (7) license fee. Butina
free market, there would be no (8)
limitation.

(9) THE WITNESS: That's right.

(10) ARBITRATOR WERTHEIM: That
might result in (11) quite a lot of
changes in appearance of the market
(12) from what we're iooking at here.
(13) THE WITNESS: So we're looking
for what is (14) the best way, since we
don't have a free market, and (15) that's
the situation that we are presented with.
Is (16) a copyright law in place and a
compulsory license in (17) place that
says there isn't a free market. So how
can (18) we best determine how a cable
operator would in fact (19) allocate
those.

(20) What | can say is what you are
talking (21) about is the size of the pie. |
would agree with you, (22) that if we did
not have a copyright law that the size
(23) of the pie would change. Butwe
have a certain sized (24) pie in 1992,
That is fixed. We don't have a (25)
marketplace to set that, but at least
what we can do
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(1) is to say how would the buyer divide
that pie in 1992, (2) That is | believe the
process that we're all left with (3) here,
because we aren't left with a free
market.

(4) ARBITRATOR WERTHEIM: So
we're not really (5) simulating the free
market negotiation. We are (6)
simulating a negotiation as though all
these parties (7) had to sit down with .
each other and divide up this (8) fixed
pie.

(8) THE WITNESS: Well the price was
set. The (10) price was set by the
formulas that are in the forms. (11) So
that part of the negotiation wags already
over,
(12) ARBITRATOR WERTHEIM: So it
would not be (13) quite accurate to say
we are realily simulating the (14)
negotiated copyright fees in a free
market. What we (15) are trying to
simulate is what everybody would

agree (16) to if they didn't have this
panel and they were (17) dividing up
this fund.
(18) THE WITNESS: What we are
simulating is (19) what the buyer of the
product, the buyer of the (20) product is
the cable system that makes a
conscious (21) decision to carry or not
carry a distant signal, (22) knowing that
that carries a cost with it.
(23) So inthis process, the price was
set, (24) The buyer has paid the price.
Now the question then (25) is what is
the buyer’'s view as to the relative value
Page 544
(1) of what they bought. So yes, if the
seller comes in, (2) that could effect the
price, but that is not the (3) process we
have. The price is fixed. Now we are -
(4) | think it's appropriate to say at that
point, how (5) would the buyer allocate
those dollars if they (6) consciously
decided to pay in. Thatis what this (7)
process is addressed to. There is no
other way to (8) address that process
once the pie is fixed.
(9) ARBITRATOR WERTHEIM: 1think
you can view (10) it the other way
around. The price has been set. The
(11) question is how do the sellers
allocate it among (12) themselves.
What they think the buyer would have
done (13) may be a good way of
arguing that, but uitimately, (14) it's -
(15) THE WITNESS: All of the sellers
would (16) assume that they should get
a whole pie. | mean, in (17) this kind of
a process.
(18) ARBITRATOR WERTHEIM: That's
why we're (19) here.
(20) THE WITNESS: So i think that the
best (21) measure is to talk to someone
who - these operators (22) have no
stake in what they tell us here. Itis not
(23) like they are seeking it all. These
operators are (24) saying | made a
conscious decision to buy something.
(25) What is the relative value of the
program categories

Page 545
(1) in what | bought. What they teli us
does not affect (2) their pocketbooks a
bit.
(3) Soto me, this is by far the most (4)
objective measure. To go to say how
many hours of (5) programming, | think
| have lllustrated that hours is (6)
basically a meaningless measure in my
opinion.
(7) Looking atthe levels of viewing,
that is (8) great for a broadcaster who is
selling advertising. (9) But leveis of
viewing is not a measure of value in (10)
that package of cable programming
that is designed to (11) attract and
retain subscribers to pay a monthiy fee.

(12) Soif you begin - we had
addressed this (13) back 10 years ago
in 1985 when we were first (14)
approached to look at this. They said
to us, what's (15) the best way to do
this. How do we allocate this?

(16) | think we alf agree, you can't just
say, (17) "Tell me, seller, what you'd seil
itfor." I'll give (18) you a number, a big
number. Because we know that each
(19) of the major league sports
develops television (20) revenues far in
excess of the total copyright pool (21)
each year. So we know that's gone.
I'm sure the (22) movie people could
come up with as dramatic a set of (23)
numbers.

(24) So if we can't do that, what do we
do? (25) What do we do is we go to the
buyer, and we say, "How
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(1) do you divide it?" Because they do
not have a stake (2) in it, no stake at all.
They are as objective and as (3) expert
a group as you could find, because
they know (4) what their subscribers
want.

(5) They are marketing to them all the
time. (6) They are replacing 30 percent
of that base every year. (7) They are in
tune with the subscribers. They know
what (8) kind of package they need and
how valuable the (9) elements are of
that package to get their subscribers.
(10) Soto us, we started with that's
where (11) you've gotto go. Theniit
was a question of (12) methodology,
how to best elicit those opinions in the
(13) most precise way.

(14) CHAIRPERSON JIGANTI: | think
maybe this (15) would be a good time to
take a break. We'll take a (16) little
longer break than usual. Takea 15
minute (17) break.

(18) (Whereupon, from 3:08 p.m. until
3:29 p.m. (19) the proceedings went off
the record.)

(20) CHAIRPERSON JIGANTI: Would
you mind if we (21) went back to
grammar school with the witness, and if
(22) | ask a few questions?

(23) MR. GERSCH: Certainly. Please.
(24) CHAIRPERSON JIGANT!: Asyou
can tell, we (25) took a break a little bit
early because | thought
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(1) there was some communication
probiems. I'm going to (2) try and work
out a communication problem.

(3) Mr. Bortz, | have some
fundamental (4) statements and
questions. s this correct that first (5) of
all, we were talking about a system
which would be (6) cable as opposed to
a station, which wouid be TV?

(7 THE WITNESS: Yes. That's
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correct.

(8) CHAIRPERSON JIGANT!: Okay.
We were (9) advised of that the other
day, which was a very big (10) heip.
Thanks to counsel here.

(11) Now the only time there are
negotiations (12) for services would be
between a local system and a (13) cable
network?

(14) THE WITNESS; Correct.

(15) CHAIRPERSON JIGANTI: How
would one of (16) those cable networks,
I'm going to stay away from (17) Turner
because he sort of confounds things,
because (18) he's into defense and
everywhere in the present. No (19)
offense, but every time you taik about
there's a (20) special rule or something.
| don't want to get (21) invoived in that.
(22) Is A&E part of the Turner?

(23) THE WITNESS: No.

(24) CHAIRPERSON JIGANTI: Now
A&E is what? A (25) group of people
who have access to -
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(1) THEWITNESS: Arts and
Entertainment, A&E, (2) is a cable
channel. That's a channel owned
jointly by (3) three companies which
happens to include ABC, Hearst (4) and
NBC. They, that channel then, it's a
separate (5) company. It goes out and
it assembles programming, (6) buys
that programming or produces that
programming, (7) leases timeona
satellite transformer.
(8) CHAIRPERSON JIGANTI:
mean to (9) interrupt you, but -
(10) THE WITNESS: That's fine.
(11) CHAIRPERSON JIGANT!: We had
a discussion (12) on this. | know the
way we went through it and what (13)
our discussions were. it would be
helpful, I think, (14) if | developed it
further.
(15) THE WITNESS: Please.
{16) CHAIRPERSON JIGANTI: You
answered a (17) significant question.
A&E is actually a cable (18) channel.
(19) THE WITNESS: itis a cabie
channel.
(20) CHAIRPERSON JIGANTI: Itisa
cable (21) channel, but they became
aggressive, as you said (22)
somewhere in the thing, when the cable
industry (23) decided to become
aggressive and not merely passive.
(24) They went out and they made
contracts with (25) a ot of people to
provide a package so that they

I don't
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(1) could go to a system and teil that
system that if you (2) carry our channel,
we will provide this service. In (3)
return, we want this amount of money.
(4) THE WITNESS: Thatis correct.

We want (5) this amount of money, but
by the way, we'll give you (6) two
minutes an hour of advertising that you
can sell (7) yourseives, '
(8) CHAIRPERSON JIGANT!:
little bit (9) of a refinement. |'
understand what you mean. We (10)
talked about it. There's a term for it that
was used (11) here yesterday. | was
thinking in terms of a - what (12) is the
term? ! i
(13) MR. LANE: local avall.‘ ‘
(14) CHAIRPERSON JIGANT!: lLocal
avail. | know (15) they ara local avails.
We talked about the packaging (16) of !
the Turner things and the fact that they
could give (17) you four charinels and
all that sort of stuff, and (18) there were
local avails in that. But | think that (19)
confuses the concept that | think we are
trying to (20) cleal with.
(21) The cother aspect of 1hls ns you r'an
take (22) -~
(23) ARBITRATOR WER‘{ HEJM. Can|
get back there (24) before you go?
(25) CHAIRPERSON JIGANTI: Sure.
Pages50' ' | T
(1) ARBITRATOR WERTHEIM: 'Cable
channel, cloes (2) that mean there's a
channel numbered 10 or whatever it (3)
is in a certain city where this originates?’
(4) THEWITNESS: No. The other' !
term that is (5) used and is probably
better is a cable network. A (6) cable
network really conveys the fact that at
some (7) point nationaliy, a stream of
programming is put (8) together and
then goes out to cable systems. The (9)
cable system decides what channe!
they put it on. It (10) is always labeled
Arts and Entertainment.
(11) ARBITRATOR WERTHEIM: Soin
effect they (12) are a wholesaler of a
package of programs?
(13) THE WITNESS: In a sense, they
are a (14) wholesaler of a package of
programming to the cable (15
operators, Soitmight- | | | ‘
(16) ARBITRATOR WERTHEIM: Sorne ‘
of that (17) programming they might
create themselves. Most of it (18) they
prabably buy from somebody eise?

That's a

- (19) THE WITNESS: [tis a mix. As they

have (20) gotten more successful
financially, they have begunto (21)do a'
little more of their own programming.
(22) Originally, they just bought
programming. I
(23) Justan anecdote to show you how
you (24) instantly had a channel. When
Arts and Entertainment (25) first started
in the early 1980s, it was called just |
Page 551 C
(1) Arts at that point. There were not
many cable (2) subscribers and you:
couldn't get much of a fea. So (3) they

government broadcasters, They
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couldn't afford to buy a lot of

Programming, so (4) they went over to

Europe, which had a lot of (5)

bought all kinds of (6) cultural
programming, ballet and symphonies.

@

Deadly (7) dull, but they got up, they got

onta the cable systems (8) by
negotiating deals, only getting a few
cents a month (9) at that point, and
established their cable network,
(10) ARBITRATOR WERTHEIM: No
royalties are (11) paid bn these, |
because they are negotiated directly -
(12)'with the cable network?
(13) THE WITNESS: Exactly. The
cable operator (14) pays allicense fee'to
the network. The network (15)
negotiates its deals directly with the
program (16) providers. | | |
(17) CHAIRPERSCON JIGANT!: Sowe
‘alde about (18) cable network and
cable system. Now I'd like to talk (19)
about a cable system and cable s*atmn, ‘
TV station. oo
(20) THE WITNESS: Yes.
{21)’ CHAIRPERSON JIGANTE: The TV
station would (22) do two things, such
as WGN. if you are within their (23)
ared, you can pick off what they have!
(24) THE WITNESS: Yes.! | |
(25)' CHAIRPERSON JIGANTI‘ And just
broadcast

@
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(1) it. L
(2) THE WITNESS: Thatlis correct.
{3) CHAIRPERSON JIGANTI: And if
you are (4) beyond their service area
and you as a cable system (5) pick that
station Up, then you have to pay 4 (6)'
compulsory license because it's
beyond the service (7) area.
(8) THE WITNESS: Correct, beyond
the 35 (9) miles.
(10) CHAIRPERSON JIGANTI: And for
the super (11) stations within the area,
we can pick it up. If it (12) goes
distance, we can still pick it up.
{13) THE WITNESS: You can pick it up
only if (14) you get it through a cable
system or maybe have yolr (15) dwn
satellite dish to receiveit. | | !
(18) CHAIRPERSON JIGANTI: If the
cable system (17) wouldn't pay
anything for it? ‘ ‘
(18) THE WITNESS: A superstatlbn
the - I
{19) CHAIRPERSON JIGANTI: No, no,
no. Fora (20) network station. ' !
(21) THE WITNESS: For a network
For a network (23) TV station. 0
(24) THE WITNESS: A distant, they are
counted (25) as one-quarter of a distant

station? I
{22)' CHAIRPERSON JIGANT!: Yes. '
signal equipment. | | | |
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(1) CHAIRPERSON JIGANTI: What
about the (2) relationship? This
confounds the thinking about the (3)
problem. -
(4) THE WITNESS: Sure.
(5) CHAIRPERSON JIGANTL: |am
talking about (6) the relationship
between the programmer and a cable
(7) system dealing with an independent
cable station - | (8) mean independent
TV station such as WGN. There is no
(9) relationship.
(10) THE WITNESS: Thereis no
relationship at (11) all.
(12) CHAIRPERSON JIGANTI: Now
what about with (13) the network TV
stations, CBS and the rest of those (14)
things? Still no relationship?
(15) THE WITNESS:  The network
affiliated (16) station, that would be -
there would be no (17) relationship with
the cable system.
(18) CHAIRPERSON JIGANTI: And as
you go (19) beyond, the 35 miles
beyond, the distance of the TV (20)
station, you pay a compulsory license
for the (21) independents? You pay
nothing for the network (22) stations?
(23) THE WITNESS: Nothing forthe
network (24) programming on the
network station. Let's talk about (25)
the network. Do you understand that
distinction?
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(1) CHAIRPERSON JIGANTI: Notthe
independent (2) programming. | don't
want to cut the NAB out here.
(38) THE WITNESS: Okay.
(4) CHAIRPERSON JIGANTI: |think
that will (5) confuse things if we get into
it at this stage.
(6) Butthose are the basic concepts
and those (7) concepts are enunciated
here. | hope that they are (8) clear.
(9) THE WITNESS: Yes, as you've
expressed (10) them.
(11) CHAIRPERSON JIGANTI: As we
address those (12) concepts, it's going
to be easier. And | don't mean (13)to -
(14) ARBITRATOR WERTHEIM: No.
It's helpful.
(15) ARBITRATOR FARMAKIDES: Yes.
| want to (16) jump in.
(17) CHAIRPERSON JIGANTI(: I'm very
intrusive (18) with my coileagues here,
(19) THE WITNESS: That's fine.
(20) ARBITRATOR FARMAKIDES: Now
we're (21) beginning to work together. |
think that's very (22) healithy.
(23) May | state it a little differently?
(24) THE WITNESS: Sure.
(25) ARBITRATOR FARMAKIDES: |am
Media
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(1) General. I'm a little cable system in

Virginia.
(2) THE WITNESS: Yes.
(3) ARBITRATOR FARMAKIDES: | am
required by (4) law to broadcast all of
the Washington, D.C. local (5) stations.
(6) THE WITNESS: Yes,
(7) ARBITRATOR FARMAKIDES: {n
addition, as (8) the entrepreneur that |
am, | want to pick up as much (9) as |
can to enhance my system at the least
possible (10) cost.
(11) THE WITNESS: Yes.
(12) ARBITRATOR FARMAKIDES: So
i'm going to (13) get two superstations:
WGN and WTBS. | will, (14) therefore,
be required to pay the basic royalty,
(15) copyright royalty, which | will do.
And because I've (16) paid for that
basic royalty, | will then have access
(17) to those two superstations, then
making an arrangement (18) with a
contractor.
(19) THE WITNESS: Correct.
(20) ARBITRATOR FARMAKIDES:
Okay?
(21) THE WITNESS: Yes.
{22) ARBITRATOR FARMAKIDES:
Once | have those (23) two, | have
everything which they have.
(24) THE WITNESS: Yes, you have
your full -
(25) ARBITRATOR FARMAKIDES: And
| pay nothing
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(1) more.

() THE WITNESS: You pay nothing
more, and (3) you have a rate that was
set by iaw.

(4) ARBITRATOR FARMAKIDES: Ifi
want anything (5) more, like ESPN,
A&E, and everything eise, -

(6) THE WITNESS: Yes, sir.

(7) ARBITRATOR FARMAKIDES: -1
must pay an (8) additional copyright
law, but because of the signals, (9) the
additional signals, that I'm getting.

(10) THE WITNESS: No. If you get the
cable (11) networks, they're not
broadcast over a FCC-licensed (12)
broadcast station. Let's say you getan
Arts and (13) Entertainment.

(14) ARBITRATOR FARMAKIDES: Oh,

-so | don't (15) have to pay the 3.757

(18) THE WITNESS: You don't pay
anything under (17) the copyright.

(18) ARBITRATOR FARMAKIDES: |
simply contract (19) with that individuai?
(20) THE WITNESS: You make a - you
sit down (21) and you negotiate.

(22) ARBITRATOR FARMAKIDES:
Okay. Yes.

(23) CHAIRPERSON JIGANTI: Andin
what we were (24) talking about, that
would be cabie. Inthe terms of (25)
what we were taiking about, it would be
cable network
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(1) to cable system?
(2) THE WITNESS: Cable network to
cabie (3) system.
(4) CHAIRPERSON JIGANTI: Which
is (5) negotiation?
(6) THEWITNESS: That'sa
negotiation.
(7) ARBITRATOR FARMAKIDES: Let
me ask: What (8) if ESPN broadcasts, a
broadcast signal comes out from (9)
someplace? Does that change the
situation?
(10) THE WITNESS: Well, first of all,
yeah. (11) | think that the head of ESPN,
who is -
(12) ARBITRATOR FARMAKIDES:
Wouid have a real (13) problem.
(14) THE WITNESS: - afriend, he
would be out (15) of a job because for ~
(16) ARBITRATOR FARMAKIDES:
Okay. |think (17) understand.
(18) THE WITNESS: | heard something
like (19) anywhere from 4 cents to 13
cents a month. They sell (20) it for a lot
more than that in the negotiation. 1 (21)
mean, it's instructive.
(22) CHAIRPERSON JIGANT!: And
ESPN is the same (23) as A&E?
(24) THE WITNESS: Yes.
(25) CHAIRPERSON JIGANTI: it'sa
cable
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(1) network.
() THE WITNESS: And what they
negotiated (3) with a cable operator in
the marketplace is a monthly (4) fee far
in excess of what they would pay if it
was (5) under the basic cable copyright
fee.
(6) ARBITRATOR FARMAKIDES: So if
| contract (7) with ESPN or with A&E, |
need not pay a royaity?
(8) THE WITNESS: You pay no
royalty.
(3) ARBITRATOR FARMAKIDES: Itis
just that (10) contract that governs our
ability to pick up your (11) signal?
(12) THE WITNESS: Absolutely. And
they, in (13) turn, had negotiated for the
rights to the programming (14) that
they're carrying, paying what the
marketplace (15) negotiation was for the
rights to have Major League (16)
baseball or the rights to have NFL
footbail. And they (17) negotiated that,
saying, “You know, we're going to (18)
take you nationaily.* And so the
negotiation was (19) between the
program provider and the cable
network.
(20) And the broadcast station, let's
take (21) basketbail as an example.
Basketball owns the (22) copyright. The
league owns the copyright to all NBA
(23) games. Buta local team that
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happens to make a local (24) deal to put
its games on the station, which it has
the (25) right to do within a 75-mile
radius, loses total
Page 559
(1) control over where that signal goes
from there.
(@) In other words, they make a local
deal, (3) "I'm going to sell you the rights
to broadcast on your (4) station.” Oops.
Shows up on the other side of the (5)
country. They don't have any way to
get compensated (6) for that other than
back through this process.
(7) ARBITRATOR WERTHEIM: I'm
looking at this (8) sweeps TV Week for
the District of Columbia. And (g) there
is a page in which they list the District
cable (10) channel chart besides all the
local stations, (11) Baltimore stations,
Northern Virginia.
(12) CHAIRPERSON JIGANTI: This is
the Panei's (13) Exhibit Number 1, -
(14) (Laughter.)
(15) ARBITRATOR WERTHEIM: They
list what are (16) called -
(17) CHAIRPERSON JIGANTI: -
admitted into (18) evidence.
(19) ARBITRATOR WERTHEIM: -
basic cable (20) channeis. And there
are roughly 30 of them. And, as (21) |
look at the list, they include both
superstations (22) and probably what
you have called cable network.
(23) THE WITNESS: Yes,
(24) ARBITRATOR WERTHEIM: Now,
this is one (25) local system that is
carrying 30 different networks,
Page 560
(1) superstations, and the like,
everything from American (2) Movie
Classics to WWOR.
(3) THE WITNESS: And, just by way
of (4) information, they probably are
carrying more than (5) that. There are
only 30 that are listed. Some don't (6)
make -
(7) ARBITRATOR WERTHEIM: Well,
then they have (8) premium channels
and Pay-Per-View, and local (9)
government, et cetera. But every one
of these listed (10) under basic cabie
channels that happens to be a cable
(11) network, so they refertoitasa
channel, that's (12) carried at a price
negotiated between a local cable (13)
system and that network?
(14) THE WITNESS: Yes, everything
but the (15) distant signals -
(16) ARBITRATOR WERTHEIM: Right.
(17) THE WITNESS: - has a negotiated
price.
(18) ARBITRATOR WERTHEIM: Okay.
And there’s (19) no royalty payment on
any of those cable network (20)
programs?

XMAX(36)

| (21) THE WITNESS: No, none at ali.
(22) ARBITRATCR WERTHEIM: Now,
in fact, (23) District Cabiévision is
owned by or in part by a much (24) .
larger Cablevision entity that owns lots
and lots of (25) different Systems across
the country?
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(1) THE WITNESS: That's correct.
(2) ARBITRATOR WERTHEIM:: Isn'tit:
likely that (3) somebody from

e-adquarters notthe local Was hmqton
(4) guy, is goingto do these! | |
negotiations because he can (5) geta
better deal because he's got all of these
(6) different systems all dverthe ‘
country? b w
(7) THE WITNESS: Sometlmes; you
will have (8) negotiations/ that are done
by the large system (9) operators. In |
this case we're talking about TCI, (10)
which is the largest system operator.
{11) ARBITRATOR WERTHEIM: Sothe
relationships (12) among the different
networks, some of whom are owned
(13) by the same person or groups of
persons?
(14) THE WITNESS: Butthere's
another step. (15) The large system
operator in the term that we use - (16) |
hate to burden you with it - MSO.
Okay? The (17) muitiple s ystem
operator -
(18) CHAIRPERSON JIGANTI: Are you
surprised we (19) knew one of them?
(20) (Laughter.) o
(21) THE WITNESS: - might very well
negotiate (22) a deal for carriage, "If .
you're going to get carried (23) on our
systems, this is what we'll pay." The
decision (24) to carry or niot carry that in'
many cases, | would say (25) in most
cases, beyond some minimal level that
they oo
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(1) might guarantee, say, toanew
channel, the decision (2) ultimately is

' going to be with that system.

{3) And let's say it's a S4-channel |
system and (4) they're carrying 54
channels and there are 50 other (5) '
ones out there that want to get on. ifa |
system (8) manager or it rnight the
District manager in that area, (7) a
combination of a handful of systéms, if '
they decide, (8) you know, "We really
need to carry this channel and (9) this

well in Phoenix," they'll (11) make that

(12) that some of the negotiations,
certain level of the (13) negotiations,:
that was done at the multiple 'system
(14) operator level, but the ultimate
decision "Do we carry (15) it or opt not

channel. And we want it in Washington,'
D.C., but (10) it's not really goingto do

decision at the system level," it could be

to carry it?" is at the system level.,

(16) An example in Denver was that
thev used to (17) carry WWOR. When
3.75 camein, if | recall correcFly, q18)
they decided they didn't want'to make
tha1 getinto (19) that point where
they're making that payment.  And (20)
they dropped down to WGN and WTES.
That decision was (21) made at the
system level, not made in the offlces of
(22) a multiple system operatcv

(23) ARBITRATOR WE‘RTHEIM I'm
'sure that varies (24) alot from one
system to another.

(25) THE WITNESS: Sure.
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(1) ' ARBITRATOR WERTHEIM: But if
you looked at (2) the other side of that
table, some of these cable (3) networks
are also more than ones owned by the
same (4) person.

(5) THEWITNESS: Yes,'sir.! !

(6) ARBITRATOR WERTHEIM:
Whether it's Mr. (7) Turner or somebody
else, aren't they in a position to (8) say,
"Look, we'll give you a'special deal if
you take (9) all four of our networks or
three of them plus TBS?* | | |

(10) THE WITNESS: Turner has honed
thatto a (11) fine art. TurnPr certamly
does it.

(12) ARBITRATOR WERTHEIM: But
what you don't (13) get in any of these
negotiations is any allocation (14)
among sports, movies, syndicated,
devotional, (15) whatever?

(16) THE WITNESS: Not unless you
had -

(17) ARBITRATOR WERTHElM What
you do is you (18) buy somebidy’s
package in which those things are (19)
already put together?

(20) THE WITNESS: Well, yes,
although there (21) are some channeis
that'you can look at and say, *"Well, (22)
this is a movie channel," like American
Movie (23) Classics, “This is alsports
channel," ESPN. So in the (24) what we
call the truly vertical channels; CNN for
{25) news, you are then making a
decision by a program

o Page 564 !

(1) category. -

(2) Butmany of the most popular
channels (3) combine programming, as
we have with the mostipopular (4)
distant signals. There'are movies and

sports and (5) syndicated and -

{8) ARBITRATOR WERTHEIM: But
@ven when you do (7) have a |
negotiation with a cable system, unless
it's (8) one of those vertical ones, you' re‘ ’
negotiating a price (9) for a whole

package of things, not any separate

price (10) for sports, movies -

(11) THE WITNESS: Right. So the way
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to - say (12) "Okay. Well, if our problem
here is what's the value (13) of a certain
type of programming on that mixed (14)
channel, you agreed as a system to
carry that channel (15) and pay a certain
license fee on it." (16) Now, the best
thing to do would be to ask (17) the
operator of that system how they wouid
divide that (18) value out. What
percentage would they allocate among
(19) these different program
categories?

(20) CHAIRPERSON JIGANTI: That's
your study?

(21) THE WITNESS: And that's why we
decided to (22) go with this
methodology in this study because we
felt (23) it was the best way to address
it.

(24) Now, when | was in Washington, to
show you (25) the kind of infiuence |
had in government, in 1979,
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(1) shortly after the copyright law, | took
avery (2) aggressive position, saying
that we shouldn't have (3) this process
at all, in fact, let's get away from this (4)
compulsory license. Now we're 15
years later. So you.(5) see how
influential { was. | didn't get anywhere
(6) because of problems like this.

(7) ARBITRATOR FARMAKIDES: Can
| finish up? (8) Are you finished?

(9) ARBITRATOR WERTHEIM: On
that subject, (10) yes.

(11) ARBITRATOR FARMAKIDES: | just
have one (12) final question. |I'm clear
on that now. If I'm the (13) same Media
General over here in McLean, Virginia
and (14) | want to keep everything as
inexpensive as possible (15) for my
subscribers and for myself, forget
negotiating (16) with any cable network.
(17) i'm able, then, to take the two (18)
superstations plus all of the other
superstations and (19) pay the royaity
fee into the copyright office. Now, (20)
at that same time that |'ve done that,
I've committed (21) myselfto pay a
considerable amount of money
because (22) of the 3.75 and so on.

(23) Do you see any other proscription
that (24) would sway me from doing that
other than the money?

(25) THE WITNESS: Sure.
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(1) ARBITRATOR FARMAKIDES:
What? :

(2) THE WITNESS: You wouldn't be
able to get (3) enough subscribers
because if what you're - if all (4) that
you're carrying are superstations, you
don't have (5) that variety of
programming in a package -
(6) ARBITRATOR FARMAKIDES:
Okay.

(7) THE WITNESS: - thatthey're
looking for. (8) Lifetime is a channel that
is programmed to appeal (9) primarily
to women. There's no superstation that
does (10) that. Arts and Entertainment
is primarily cultural. (11) There's no
superstation that does that.

(12) ARBITRATOR FARMAKIDES:
Those are all (13) networks.

(14) THE WITNESS: Those are all
cable (15) networks.

(16) ARBITRATOR FARMAKIDES: Yes.
(17) THE WITNESS: So as acable
operator, your (18) decision would be
very often, and | think the numbers (19)'
support that most frequently the
decision is, I'm (20) going to get those
two signals, which are dirt cheap (21)
compared to what | would have to pay
anyway. Guess (22) what? It gives me
a terrific variety of good sports; (23) in
particular, the stronger superstations,
good (24) movies, good syndicated.
(25) You know, I'm not here to tell you
that
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(1) sports is the only thing on these
stations. Ali of (2) this programming,
the mix of it, is of value. The (3)
question is: What's the relative value?
So they get (4) that. Those are good
variety stations.
(5) Now, I'm willing to get a couple of
other (6) variety stations. USA Network
is a pretty good (7) variety station, not
much on the way of sports (8) anymore,
couldn't - didn't stay in the game. TNT
is (9) a station, a cable network, that has
a mix very much (10) like a superstation,
very strongly sports-oriented as (11)
well as movies and syndicated. But
that's - you (12) know, after that I've got
to look at other things.
(13) And so it's C-SPAN for public
affairs and (14) CNN for news and Arts
and Entertainment for thase who (15)
want cuitural and Lifetime for those who
want to have (16) the women who might
be interested in its programming (17)
and the Weather Channel for someone
who's going to (18) travel or just likes to
follow the weather and the (19) Travel
Channel and on and on and on.
{20) And it's assembling the package.
This is (21) why the cable operators do
so much market research. (22) It's
assembling the package that picks up.
Maybe it's (23) just 2 or 3 channels out
of my 60 that will convince (24) you to
subscribe. | want to have the right
variety so (25) | can convince a lot of
people to subscribe because in
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(1) my 60 channels, the 5 that you like
and watch might be (2) totally different
than, say, the 5 that Mr. Gersch (3)

wanted to watch. And so that's why
they go for a (4) variety instead of
keeping adding all of these other 5)
superstations.

(6) CHAIRPERSON JIGANTI: While
we're at it, (7) Mr, Bortz, let me venture
into a slightly different (8) area, a little
bit closer to what you're talking about
(9) now. ifl can come - what I'm trying
to define here (10) is the fundamental
problem. And the fundamental (11)
problem is that cable systems pay
royalties for (12) distant signals.

(13) ‘Now, the royalties, say, obtained
from (14) WWOR - stay away from
WGN because you think that's - (15) so
they were paying it for, you know,
WWOR. WWOR puts (16) on movies,
syndicated matters, sports matters, and
(17) public programming matters, and
what kind of - | (18) don'tknow. | was a
little bit afraid of the news (19)
programs, but, yes, news programs.
(20) THE WITNESS: News and public
affairs.

(21) CHAIRPERSON JIGANTI: News
and public (22) affairs. Now, the
problem is the money paid from (23)
compulsory doesn't - paid by the
systems isn't (24) divided up along the
lines. And that's what gave us (25) this
job here today.
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(1) THE WITNESS: That's right.

(20 CHAIRPERSON JIGANTI: We
have to divide it (3) to copyright owners
who provided those programs in (4)
those various categories.

(5) THE WITNESS: Right.

(6) CHAIRPERSON JIGANTI: And we
don't have a (7) - the program, system
programmer, doesn't have a (8) budget
that he distributes among ail those
things or (9) she has a budget
distributed among all those things. (10)
That programmer nearly buys a distant
signal -

(11) THE WITNESS: Exactly.

(12) CHAIRPERSON JIGANTI: -for
which a (13) compulsory -

(14) THE WITNESS: His budget line
item says (15) "distant signalis.* And he
buys it.

(16) CHAIRPERSON JIGANTI: Okay. |
just wanted (17) to make sure that we're
all atthe same baseline. And (18) |
don't know if it's clear. | don't know if
I'm (19) totally accurate. | hopelam.
(20) THE WITNESS: | thought that was
quite (21) accurate.

(22) CHAIRPERSON JIGANTI: For
purposes of (23) discussion here now,
do you have any ~

(24) ARBITRATOR WERTHEIM: | just
have a quick (25) minor-is QVC a
network?
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(1) THE WITNESS: It's a cable
network which (2) is a shopping
channel.
(3) ARBITRATOR WERTHEIM: | was
wondering what (4) category that fell
into. | couldn't fit it into any (5) -
(6) THE WITNESS: Definitely what we
would (7) call vertical, very narrow
appeal.
(8) ARBITRATOR WERTHEIM: The
same would be (9) true of Court TV?
(10) THE WITNESS: And Court TVis a
very (11) vertical channel. That's right,
(12) ARBITRATOR WERTHEIM: Thank
you.
(13) CHAIRPERSON JIGANTI: Mr.
Gersch, | think (14) we can proceed
again.
(15) MR. GERSCH: Thank you.
(16) CHAIRPERSON JIGANTI: Was
that impolite or (17) -
{18) MR. GERSCH: No. | think that the
maore (19) questions the panel has, this
is the time to get them (20) answered,
not after the testimony closes.
{(21) BY MR. GERSCH:
(22) Q Let's talk about the methodology
for the (23) survey that you-devised to
try and answer this (24) question of how
to divide up the royalty payments (25)
among the various copyright owners.
Just taking a
Page 571
{1) look at the chart on your right,
survey methodology, (2) the first step,
questionnaire design, if we could just
(3) start with that? How did you come
to -
(4) MR.LANE: Mr. Chairman, | wouid
like for (5) you to have a point of order
on this. Under the (6) rules, the witness
is required first to be examined by (7)
their attorney for competency to
support their (8) testimony.
(9) Since most of this has been on
areas that (10) | know we've discussed
before and that you're very (11)
interested, I've held off. But now that
we're getting (12) into the substantive
matters, | would like an (13) opportunity
to hear what that testimony is and ask
(14) some questions.
(15) CHAIRPERSON JIGANTI: | know
we slid into (16) the area. | assumed
that there was no objection. ! (17) was
wondering.
(18) MR. LANE: Thereis an objection
to not (19) following the rules.
Somehow we got ~
(20) ARBITRATOR WERTHEIM: You're
asking for (21) voir dire on
competency?
(22) MR. LANE: I'm asking for the
witness to (23) be given an indication of
his competency. And then | (24) will

Y
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have some questions’ on‘fhclt E xactly
right.

(25) CHAIRPERSON JIGANTI: ‘1 wadsn’ t
unmindful
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(1) of that fact, but when'we had gone ‘
into it with no (2) objectién, | had just
assumed that there was no (3) problem,
I'm sorry about that, Mr. Lane.
(4) But, Mr. Gersch, are you finished

“with (5) your questions concerning his

competency?

(6) MR. GERSCH: Yes, |am.

(7) CHAIRPERSON JIGANTI: Okay.
Mr. Lane, you (8) can start it off.

(9) VOIRDIRE

(10) BYMR.LANE: | [ [ [ ¢
(11) Q Mr. Bortz, I'm just going to talk
about (12) the survey information. |
have no question about your (13)
competency about this stuff to which
you've already (14) testified.

(15) Can you tell us what your p#rsdnal‘
(16) involvement was in the 1989 and
1992 studies that you (17) present hére?
(18) A Yes. | was involved
throughout the study. (19) It began
with a review of the questionnaire
that we (20) had used in one first in
1983, then another one in (21) 1986.
And my colleague, senior vice
president of our (22) firm, Jim
Trautman, will ba testifying to those
(23) studies.

(24) But we start, then, with taking
the (25) questionnaire that had bean
developed - R
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(1) QExcuse me. Would you just refer
to (2) yourself personally, not “we"?
(3) AYes. | wasinvolvedin '
reviewing the (4) quastionnaire,
looking at the comments of the
tribunal (5) from the '83 proceeding
and was invoived in developing (6)
the questionnaire that was theln u-sed
in 1989.
(7) Q Sovyou drafted the questionnalre
for 19897
(8) Aldrafted it. And | was assisted
by Mr. (9) Trautman in dbin&g th‘at !
(10) QAnd did youdraftthe:
questionnaire for (11) 19927
(12) A In the same process. Mr.
Trautman and | (13) both participated
init.
(14) Q Did you undertake the sample
design for (15) either the 1989 or'the’
1992 study?
(18) A iIn doing the questionnaire
design, the (17) first thing that | did
was, in addition to Mr. (18) Trautman
and myself, | brought in some other
experts (19) to assist us. | mentioned'
them: Dr. Wirth from the (20)
University of Denver, Dr. Reid from

the University of (21) Georgla and in
the same design | brought in Dr. (22)
'Georga Bardwell from the U‘mverslty
of Denver.

(23) Q So you just brought them m’7
You had (24) nothing to do with it
personaily other than \bnngmg (25 .) them
in?'"

@
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(1) AThat's incorrectt. iwdls vJary
much (2) involved.
(3) QAliright. Well, tell us what you
(4) personally had to do. That's what all

'of my questions (5) are, not about

somebody who is not here testifying.
(6) MR.GERSCH: Let me here
mterpose an (7) objection. | don't
believe this is competency (8)
examination as to an expert. The‘expert
need not have (9) done the study’
himself. An expert could come in with
(10} a study that he had nothing
whatsoever to do with and (11) give the
usual kind of foundation for it and
testify (12) in any court in the United '
States, even under the more (13)
rigarous Federal Rules, of CIV|| ‘
Procedure.

(14) 1 think the quesndns here are Do
you (15) have personal knowlédge of
everythmg in the study? (16) That's very
different than competency of an expert.
(17) CHAIRPERSON JIGANTI: The !
issue under (18) review here is
competency to support the written (19)
testimony and the exhibits. These are
rooted (20) questions on that area. And
| don't know if | (21) under tand what
the issue is.

(22) And your ,pemﬂc\obj\ectlbn as to
the (23) questionis? | | | |
{24) MR. GERSCH: They seem to all.be
going to (25) competehcylin the sense
of a fact witness. Did you

Pages7s ' ' !

(1) write the report? Did you compile
the numbers? Did:(2) you draw the
sampie? ‘
(3) Those are notthe types le things
which (4) establish competency of an
expert. Those are the (5) types of
things that establish competency fora
fact (6) witness.

() CHAIRPERSON JIGANTI: Your:
objection will (8) be overruled. You :
may inquire.

(9) MR. LANE: Thank ydu Your
Horor.’

(10) MR. GERSCH: Thank yo»

(11) THE WITNESS: Repiaat fhe
question, please.

(12) BY MR. LANE:

(13) Q The question is: What/did'you
personally (14) do in the sample | |
design? Besides bringing in all of (15)
these other people, did you do anything
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(20) [ don’t recall the number of
instances of (21) that, but it’'s a
handful, two or three, just a few (22)
instances a year where someone at
the system says (23) "Nobody here
does that. Call this office." And we
(24) will do that. .

(25) Q By the way, one of your
predecessors in
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(1) 1979, BBDO, actually did go to the
MSOs, didn’t they?

(2) A Yes, they did.

(3) Q And they came out with similar
results (4) except they were slightly
more favorable to the movies (5) than to
sports. Isn'tthat right?

(6) A Yes, but some of that -

(7} QI'msorry. I've gotit backwards.
(8) Alit's sports.

(9) Q The MSOs were more favorable
to sports -

(10) A Correct.

(11} Q -than to movies?

(12) A That’s correct.

(13) Q Okay. Let's go onto Question
2A, then.

(14) A Okay. That’s on the next page.
And we (15) have - after we have
drawn the sample, we get the (16)
statements of accounts from the
Copyright Office. And (17) that
provides us with the distant signal
carriage. (18) And so wae list that.

(19) And this is the first of a number
of times (20) that we repeat so that
they - there are a lot of (21) channels
that a cabie system carries. We want
to make (22) sure that they know
which ones are we tatking about so
(23) they don’t confuse the distant
signal station with the (24) cable
channel. So here we say, ‘This is
what you're (25) carrying. This is
what the industry data told us."
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(1) And then we proceed to the
second part of that (2) question.
(3) The sacond part of that
question, we are (4) really asking
them, "What do you think is the most
(5) popular? What type, program
types?" And we exciude, (6) very
carefully exclude, any network
programming. So (7) if they're
carrying a network affiliate, we don'’t
want (8) network programming to be
mentioned. So we exclude (9) that
here again.
(10) What was most popular with
your (11) subscribers? That'sa
judgment they make now. We (12)
have a list here, but we don’t read
that list. As you (13) can see, there's
a caution that we just say, "Just ask
(14) them the question. it's an

open-ended question." And (15) then
we circle or the interviewer circles
the (16) appropriate number when
they get the response. And (17)
that’s a measure of popuiarity.
(18) Q Okay. Let's move onto the next
question, (19) then.
(20) A Question 3, we move from
popularity, which (21) is one sort of
measure of value, to if somebody
uses (22) certain types of
programming in their advertising and
(23) their promotion, quite clearly,
they think there’s - (24) you know,
that there’s a good reason for that.
They (25) wouldn’t use it in their
advertising and promotion
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(1) unless they thought it was
somsthing of substantial (2) value to
their subscribers.
(3) So, again, we say "Did you
feature any (4) programming" by
these stations that | mentioned and,
(5) then, again careful to exclude
other than any national (6) network
programming from ABC, CBS, and
NBC, "in your (7) 1992 advertising
and promotional efforts?" And, (8)
again, at this point we don’t prompt
them. It comes (9) off the top of their
head as to what they use in (10)
advertising and promotion.
(11) Then if they haven’t mentioned
certain (12) categories, which
typically they haven’t, we go to 3C,
(13) which then goes to a list that
you'll find on Page 47. (14) And
anything that they - they will have
recorded the (15) answers to 3B by
circling a - let’s say somebody (16)
mentioned movies. Under Q-3B
unaided, they would have (17) circled
1. So if they mentioned movies and
sports, it (18) would be 1 and 2.
(19) We would then say, “Well, did
you also (20) feature syndicated
shows, series, and speciais?" And
(21) they’ll tell us “Yes" or “No." And
that will be (22) entered under 3C. So
we’re able to keep track of what (23)
they told us off the top of their head
and what they (24) told us when they
ware prompted.
(25) And then that takes us to 3D. So
we've
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(1) stepped through this unaided and
then aided in terms (2) of advertising
and promotion. | think | misspoke
when (3) | said most popular. it was
using advertising and (4) promotion
in Question 3.
(5) And then we ask them diractly as
the (6) person most rasponsible for
making program decisions (7) “Which

of those did you fee| was the most
important (8) programming type to
feature in subscriber acquisition (9)
and retention advertising and
promotion? What was the (10) most
important?" because when we're
talking about (11) distant signals, no
advertising sales opportunity.

(12) The reason that you carry itisto
attract (13) and retain subscribers to
your basic service. What's (14) the
most important that you use to
promote getting (15) subscribers and
keeping them on? And we ask them
the (16) second most important and
what was least important. (17) And
that completes Question 3.

(18) Q Okay. Let's move on, then, to
Question 4.

(19) A Yes. Question 4, which if you
read the (20) past proceedings you
know has been often discussed and
(21) it came up earlier today in
questions to me about (22) relative
value, "How do we best measure the
relative (23) value of programming on
those signais?" (24) As the panel has
pointed out to me, you (25)
understand that they have a budget
for a distant
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(1) signal. They buy it. They don't
have to make that (2) categorical kind
of decision. So we have to try and (3)
get the best estimate possible of that
categorical (4) decision.
(5) When we did the original
questionnaire (6) designs, one of the
things that we thought about was (7)
a question that was raised by the
panel, Judge (8) Wertheim: Why not
tell them what their program budget
(9) is and have them allocate that
program budget?
(10) There’s some survey issues that
we (11) confronted 10 years ago on
that. Of primary concern (12) to us
was that we wanted essentially these
programmers (13) to be
dispassionate in answering a
question.
(14) They don’t know why we're
calling and (15) going through this.
We don't say “"Wa're calling. (16)
We're trying to allocate money that
you pay in for (17) carrying distant
signals to copyright.” (18) If we say
$28,000 to a system, suddenly 1 (19)
think they feel they’'re in a
negotiation. You know, (20) maybe
we’re from the Copyright
Commission. Maybe the (21) rates
are going to go up. If we say we
really think (22) this stuff is popular,
maybe they’re going to charge (23) us
more.
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(24) We don't wantthem to know wi why
we're (25) calling, just as our
interviewers don’t know who

Page 592
(1) they’re working for other than us.
They don’t know (2) that we are doing
work for the Joint Sports Claimants.
(3) Our interviewers at Burke are kept
- all they know is (4) that Bortz and
Company is having them do a
survey. (5) And they're asking all of
these diffarent categories. (6) They
have no reason to focus on one or
the other. For (7) the same reason,
we didn’t want to use that.
(8) Second, - and | think that we
would (9) probably spend days in
expert debate saying, "Well, (10) but
you asked this system to allocate
$25,000. And, (11) behaviorally, you
know, if another guy was askad to
(12) allocate 10,000, would that affect
how they did their (13) allocation?
And so is it really a measure of the
(14) relative value or are they affected
by the size of the (15) number or if it's
a smal! system, are they affected (16)
differently than a large systemn?*
There were just a (17) number of
imponderables.
(18} 1 have to say that there’s nothing
(19) theoretically wrong with that, but
we wanted to keep (20) the operators
dispassionate on it. And we decided
(21) after consulting with a number of
people and our own (22) experience
in survey research and the fact that
wae use (23) constant sum in other
work that we do and Mr. Book at (24)
Malarkey Taylor usas constant sum =
| think you’ve (25) seen the testimony
of Dr. Reid at University of
Page 593
(1) Georgia on constant sum.
(2) The largest cable operator that
we’'ve (3) mentioned a few timos here
today, TCI, their head of (4) markat
research frequently uses constant
sum to get (5) their subscribers to
allocate relative vaiue of (8) different
types of programming as they
address: What (7) do services do we
introduce? it's a new services (8)
survey that is doneby TClina
number of systems. (9) And they use
constant sum.
(10) So we looked at doilars. We
looked at (11) constant sum. There
are other approaches, a scale. (12)
You know, on a scale of 1 to 10, what
do you think is (13) best?
(14) There are real problems with
scales. So (15) after consuiting with
the appropriate people, based on (16)
our own axperience, we said, "We'll
use constant sum." (17) And that has

"been refined a bit over the | years as

we (18) try and get the exact wording
such. o
(19) | think at one time -- and | don’t
(20) remember exactly ~ if it was $100
that was to be (21) allocated or 100
percent, allocated 100 percent. And
(22) based upon the responses, both '
in the findings of the (23) tribunal, '
questions from -- under
cross-examination in (24) the past,
we’ve decided that allocating a fixed
budget (25) was a reasonable
position of this.
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(1) We're not asking you to allocate
100 (2) percent. We’re not asking '
you to allocate 100 points. (3) We're !
asking you to allocate a fixed
budget. By the (4) way, welrenot |
asking you to allocate what you paid !
(5) because ~ even for, say| the first |
six months of the (6) year, for the '
reasons |'ve aiready mentioned. |
() So thatis the basis. And I'm
sorry to be (8) so wordy on this, but
this I think is very important. (&) We -
specifically, as you see in 4A, we
repeat the (10) stations that we're :
talking about. We don’t expect (11)
them to necessarily remember thoss
from the earlier (12) questions.
(13) So we say we’re only interested
in U.S. (14) commercial stations, -
and then we read the stations (15) -

5. noncommercial stations. 'And
we read that so (16) they make isurs
that they’re clear as to which ones
are (17) commercial and i
noncommercial and the Canadian
(18) stations. So we repeat that.

(19) And then based upon the
comments out of (20) the '89
proceading, we - whereas, in ‘89 we
then (21) asked them to allocata this
percentage, what we then (22) here
said was, "Okay. I'm goingito read |
the program (23) typss. I'llread all !
the program types that were (24) |
broadcast to give you achance tol !
think about that. (25) We don’t want
you to do this quickly. Please write |
Page 595
(1) down the categories.” (2) So we
want them to have something written:
(3) in front of them to look at since
they’re going to be (4) doingan | |
allocation. We don’t want them to try
and do (5) it all in their head.
(8) And then we go onland say, | !
*Assume you (7) have a fixed dollar
amount to spend inorderto (8) | |
acquire all the non-network | | |
programming. Excluding (9) the
network programming, 'actually |
broadcast during (10) 1992 by the |

stations, what percentagp, if any, of
the (11) fixed doilar amount would
you spend? Please write (12) down

the estimates" so theg‘( can see it in
front of (13) them. o O

(14) And, again, this was'in response
to the (15) findings of the tribunai.
‘Write down the estimates. (16) Make
suré they add to 100 percent.” And
then we go (17) on, "What
percentage, if any, of the fixad dollar

{18) amount* - then wb asked ~ we've

now got it written (19) down - “would
you spend on?" Then we go through
{20) these program types,
{21) Now, you see we have movies
listed first. (22) And then we have live
and'professional sports and then (23)
syndicated. But you'll see the |
column is labeled (24) "Random
Sequence.” (25) There is always\a
concern insurvey | .
Page596 ' | |
{1) research that theré could be a
position bias. In (2) other words, if -
maybe being listed first is the (3) best

position or maybe being!listed fourth :

is the best (4) position. So we don’t
warit to get that at all. And (5) so
what we do is we ask them what
number they put down (6) because
we’ve assigned a random sequence.
{7) 'So'weat our company
essentially randoimize (8) these
numbers. And then the random
sequence may come (9) up. |/And we
look at the cards. Movies is going to
be (10) asked number two. So we will
have filled in on the (11)
questionnaire before we give it to the
research firm, (12) Number 2 by
movies, Number 5 by live
professional and (13)! 'collega sports,
Number 1 by s.ynchcated and so
forth. | | | |

{(14). The next questionnaire will hava
them in (15) a different order. And so
the 'surveyor is trained - (16) and this
is acommon thing in survey
resoarch - to (17)read them |

according to the numbers by them so

we (18) randomize when they're
asked. And so wa get that.

(19) And then again to make sure that
that is (20) the best representation
that they can give us of their (21)
perception, we go to Page 49, 4B.
And we say, "Now (22) ’'m going to
read back these categories and your

(23) estimates. Is thare anything you

want to change?" (24) And that’s it.
And so it's a very (25) deliberate
process trying to mimmiza thaw
difﬁculw
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i(1) of this for someone hecausae, in
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effect, this isn’t (2) what they do at
the station, you know, at the cabie (3)
system. They negotiate the cable
networks. And they (4) pay distant
signals for distant signals.

(5) But this procass is different.
And so (6) we've tried to take them
through it slowly, carefully, (7)
deliberately. And they don’t know
that we’re talking (8) about
copyrights. So they aren’t sitting
there (9) saying, "Oh, my gosh. Am |
going to have to pay (10) more?"

(11) Q Before going on, let me just go
back to (12) one of the points you
raised in connection with (13) Question
4. You talked about how it's certainly
(14) theoretically possible to go back
and look at what you (15) referred to as
their actual distant signal budget. (16)
Just to make it clear, their distant signai
budget, (17) those are their royalty
payments. |s that right?

(18) A Their distant signal budget is a
royaity (19) payment, yes.

(20) Q Let's go to the next step on your
survey (21) methodology, which is the
sample selection. Let's (22) just start
basically. Why do you bother witha
(23) sample? What's the need to take a
sample?

(24) A Well, there are roughly 2,000
Form 3 (25) systems. We've focused
on Form 3, as | think is done
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(1) in this proceeding, because that’s
97 percent of the (2) royaity. But
2,000 is a iot of systems to try and (3)
contact. And so we use appropriate
sampling (4) procedures, as | think
any professional firm would do (5) in
such a situation.

(6) The question then is what kind
of sample. (7) A key element to keep
in mind is all cable systems are (8)
not created equal because some will
pay in a lot of (9) money to the
tribunal. And a small system will pay
(10) very little. So we’ll have systems
that will pay (11) $200,000 and a
system that will pay 3,000.

(12) There are a lot more smaller
cable systems (13) in this country
than larger ones. But we want to
makae (14) sure that we probably
weight the answers they give us (15)
by how big a buyer are you because
if 'm a seller and (16) | want to total
up what I'm getting, just because a
(17) small buyer says he's going to
give me a high (18) percentage, if the
big buyers don't like my product (19)
and they’re going to give me a low
percentage, they (20) have to be
appropriately weighted by their
royaities.

(21) So we had two things that we
had to (22) address here, two
elements, in our sample design. (23)
Number one is we didn’t want to
contact all of the (24) systems. We
wanted to do a sample and a highly
(25) reliable one, which goes to the
statistical design.
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(1) And, number two, we wanted that
sample to (2) reflect the fact that the
big systems have more clout. (3)
They pay in more copyright dollars
than the small (4) systems.
(5) If we didn’t do a stratified
sample, - (6) and, as Mr. Trautman
will testify to, in 1986 we did (7) a
non-stratified sample - we wouid be
(8) over-representing the opinions of
the small systems (9) representing in
the aggregate not a real big (10)
percentage of the revenue.
(11) So by stratifying the sample,
saying we're (12) going to make sure
that we give the proper weight to (13)
how much they pay, then we're able
to say, "Okay. We (14) want to come
up with strata, the stratifications.”
(15) These stratifications, our
divisions, we (16) use four strata
because if you - again, Dr. Bardwell
(17) could testify to this, but if you go
beyond four, you (18) don’t improve
the precision of the measurement
much. (19) Four is a reasonable
number.
(20) The question then is: How do
you go about (21) designing the
strata? And | don’t know how much
(22) detail | can go into a lot, but
basically we go (23) through certain
statistical formulations that say (24)
"Here's where you draw the
boundaries." (25) We go ~ we get all
the systems from the
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(1) Copyright Office and how much
they pay. And we (2) compile a big
list of these systemns and how much
they (3) pay. And we order those.
Our staff does that.
(4) And we give Dr. Bardwall a list
that says, (5) you know, "From lowest
paying system to highest, (6) here's a
bunch of systams. Now take a look
atit.
(7) He applies these formulas and
says, "Well, (8) draw the line here on
royaity payments and, by the (9) way,
applying other formulas in the
sample, take ~ | (10) want you to take
X number of systems in this strata,
(11) a different number in the other
strata, and so forth." (12) So we then
come up with a sample.
(13) And | could go into much more

detail. | (14) don’t know that that's
wanted.
(15) CHAIRPERSON JIGANT!: | think
at this (16) point we could think about
that for a little while. (17) We can take a
10-minute recess.
(18) MR. GERSCH: Thank you, Your
Honor.
(19) (Whereupon, the foregoing matter
went off (20) the record at 4:32 p.m. and
went back on (21) the record at 4:44
p.m.)
(22) CHAIRPERSON JIGANTI: You
may proceed, Mr. (23) Gersch.
(24) MR. GERSCH: Thank you.
(25) BY MR. GERSCH:
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(1) QMr. Bortz, let's go to Step
Number 3 under (2) your chart, "Survey
Methodology." Let me just ask (3) you:
What's the pretest step?
(4) A Yes. Pretest. When you have
a survey, as (5) much as you think
you've refined it and honed it, you ()
want to make sure that when that
gets out of the field (7) and used by
interviewers, that two things happen:
(8) that, number one, the interviewers
know how to use it (9) appropriately
and aren’t confused by any - either
the (10) wording or the sequencing of
the process; and, second, (11) that
those being interviewed understand
the questions (12) and can properly
give responses, instead of saying,
(13) "Well, | don’t know what you
mean by that" or “That’s (14) not clear
to me." (15) So you do a pretest to
make sure that your (16) survey when
it goes out is going to have a
minimum of (17) problems in
execution. And we do that early in
(18) December. In 1992 we did it in
early December of (19) 1992.
(20) Q With respect to the pretest step,
that's (21) a step that you would do fora
survey you conduct for (22) commercial
clients as well?
(23) A Yes. We aiways do a pretest
of any (24) broad-based survey.
(25) Q Okay. Let's go to Step Number
4, the
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(1) survey administration process. |
believe you said (2) that the actual
survey is done by an outfit calied (3)
Burke. !s that right?
(4) A Yeah, Burke Market -
(5) ARBITRATOR WERTHEIM:
Excuse me. On a (6) pretest, how many
respondents was the survey form (7)
pretested on?
8) THE WITNESS: | don't recall that
number. (9) | really don't recall it. | think
it's on the order (10) of 10.
(11) MR. GERSCH: Allright.
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(12) BY ME. GE%-‘L‘;J"
(13) Q Going back to Number 4, the
survey (14) administration, you were
going to tell us who the (15) Burke firm
was.

(16) A Yes. Burke is -

(17) Qls.

(18) A - Burke Market Research. It's
a very (19) large market research
firm. It does work (20)
internationally. It's based in
Cincinnati, Ohio. And (21) we have
used Burke ever since the 1983
survey.

(22) Do you want to discuss more
regarding that (23) element?

(24) Q No, | don't, but thank you.

(@25) (Pause.)

Page 603

(1) MR.GERSCH: I'msorry. | was
trying to (2) entertain a question here.
(3) BY MR. GERSCH:

{4) Q With respect to Burke, the one
question | (5) did want to ask there is:
Do they specialize in doing (6) certain
kinds of surveys?

(7) A Yes. Burke is - one area of
special (8) expertise is what they call
executive interviews, (9) That means
rather than calling, say, households
at (10) dinnertime, they’re calling
business people in their (11) offices.
(12) And since that’'s what we’re
doing, that (13) was one of the
reasons that we selected Burke (14)
initially.

(15) Q Allright. And -

(16) A In fact, they have a special
group that (17) does it, special
interviewers who are executive (18)
interviewers.

(19) Q And you and Jim Trautman are
the ones that (20) trained them in terms
of this survey instrument?

(21) A That’s correct,.

(22) Q What kind of response rate did
you get on (23) the survey?

(24) A The response rate that we got
was in terms (25) of the first three
questions - was about 81 percent.
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(1) d have to refer hers in the report
for the specific (2) number. In
Question 4, the allocation question,
was (3) about 78 percent.
(4) QThere's a section of your
testimony, which (5) goes into detall,
which | will not do here, but Pages (6)
20 through 24, if you could justtake a
look at that, (7) Section 4, IV-B. Andl if
you could just briefly (8) describe, what
is it that you're addressing in Section
(9) IV-B of your prepared testimony?
(10) A At the bottom of Page 20?
(11) Q That's right.
(12) A This was just to recount for

you what'we (13) did in response to
the concerns that were raised by (14)
the CRT after the 1989 proceeding.

' think | already (15) touched on some

of these. So I'll go through it kind
(16) of quickly.

(17) The first one, "Respondent (18)
Qualifications," we've élwéys had a
very high level of (19) qualification,
certainly by title, of the respondents,
(20) but there was a feeling that wa
could do better.

(21) 1 think what we did in the past
was fine, (22) but there were like 11
percent of the respondents in/(23)
which some questions were raised in
prior proceedings. (24) And so we
asked for the person most
responsible for (25) programming
decisions.
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(1) And, as you can see in the table
on Page (2) 21, you know, we didri’t
end up with people in the (3) other
category, the customer service
managers, - I'm (4) comparing it to
'89 ~ just a handful of people who (5)'
had officer manager or'opérations
manager kind of (6) titles. So by '
changing the question, we'did
elevate (7) the title profile df our ‘
respondents. And that' wa's in (8)
response to the concerns.'
(9) The second area is category
definition. (10) We believe you can’t

give people a long and detailed (11)

category definition. On the other
hand, there were (12) cancerns that
our category definitions were not
close (13) enough to what the tribunai
had been utilizing.
(14) And you'll see on Page 22, in
Table 6 on (15) Page 22, that we used
very brief descriptions, (16)
obviously just the — basically the
label. In'89 and (17) '92 we used
delinitions which were very close to
the (18) definitions that the tribunai
has been using. Soit’s'(19} a little
longer, but not much longer. '
(20) 1 can go through those, but it
you have (21) any questions. But it
was basically just refining a (22) bit to
make sure that the raspondent knew '
what (23) category we were talking
about.
(24) The third area had to do with '
public (25) television and Canadian
stations. And thisisone ' | |
Page 606 | | | |
(1) whore | guess we weren't quite as '
responsive in some (2) ways. And
that is if a question was raised about,
(3) well, let’s say a cable system -'do:
you want me to go (4) into t!ho dotalil
of this? |

XMAX(44)
(5) Q Just briefly - o
(6) A Let's say a cable system —

(M) Q-tojustgetan overview,

(8) A -~ wanted to ca}rry ap bllF
telavision () station, co%m{trclal
station, noncommercial stafion, (10)
but decided they couldnt a#forJd itin
terms of their (11) distant signaﬂ
budget. Shouldn’t they also be
asked (12) about - | dneah doein’t -
that didn’t mean the (13)’ L
programming didn’t have any value
for them. It just (14) Hldﬁ’t hav

enough value for them to go aheadl
and (15) carry that signal. ' '

(16) And 1 understand that. 1 can
understand (17) that position. What
we were measuring here as | went

(18) through the questionnaire was'
very precisely: What (19) value do

you allocate to the 5|gna||s you
carried?

(20) it could be dane‘the other Way,
but'we (21) feal that the measurement
here should be unambiguous. (22)
And we attributed value only to
sighals that you (23) ¢arried. And so |
did understand the tribunal’s (24) @
comments and the comments of both -
the Canadian and (25) public
telavnsion, but we felt that WQ should ‘
keep it P
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(1) to only the signals that you carry.
(20 Responder recall had been an
issue, (3) aithough we got, as you'll
see when Mr. Trautman {4) testifies, a
real consistency of réspbnsa, everi
with (5) various changes'year to year
in how the survey was (6) done,
including when it was done more
past the end of (7) a year. Butwe '
wanted to make sure thatwe | ;
responded (8) there. |And that i that
we now start the survey (9) quickly,
even before all the '92 records were
(10) completed. I N
(11) So we began in December. And
as soon as (12) we get to the level of
sample that we need, we end the (13)
work. And it was ended | think by
sarly April with (14) most of the!
interviews done by March of '93 so
that (15) they could clearly recail '92.
And that was the (16) process.
(17) And the fifth was the budget
allocation (18) process. We've gone
through that. | can answer anyi(19)
questions if you havae it, but | went
through how we (20) added. "Let’'s
write it down, think about it. Tell me
(21) what you have. Now do you want'
to change it?" Those!(22) were dona
in response to the concerns of the
tribunal. L0 ‘
(23)' Q Mr. Bortz, if you'll just turn ba‘.k
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(8 QAnd you added the devotional

programming (9) in 19897

(10) A Yes, | did.

(11) Q And now that you've added it in
response (12) to the criticism, - | know
you didn't talk about it (13) — these are
the results that you've come up with
when (14) you include devotional
programming as well. [s that (15) right?
(16) A That's correct.

(17) MR. GOTTFRIED: | have no further
(18) questions.

(19) CHAIRPERSON JIGANTI: Any
motions pending?

(20) (No response.)

(21) CHAIRPERSON JIGANT!: You
may proceed, Mr. (22) Gersch.

(23) ARBITRATOR WERTHEIM: Just let
me ask a (24) question. In what areas
are you tendering the witness (25) as an
expert?
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(1) MR. GERSCH: Well, 'm tendering
him to (2) support the study that's
contained in his testimony. (3) And he’s
testified to all matters with respect to
the (4) study and its conclusion.
(5) MR. LANE: Inthat case, justto be
clear, (6) I'm not going to make a
motion now, but | will reserve (7) my
right upon questioning if | don't feel that
Mr. (8) Bortz is competent to testify to, |
will object at (9) that time. But at this
moment, since there wiil be (10)
substantive questions, 1'd like to
reserve that right (11) now, but | won't
make a motion at this time.
(12) CHAIRPERSON JIGANTI: You've
made your (13) statement. The
statement's in the record.
(14) You may proceed, Mr. Gersch.
(15) FURTHER DIRECT EXAMINATION
(16) BY MR. GERSCH:
(17) Q Mr. Bortz, if | could just follow up
on (18) some of the questions you just
were asked? Do you do (19) surveys
for your commercial clients?
(20) A Yes. Our company routinely
does surveys, (21) a large number,
every year.
(22) Q And when you do those surveys,
do you have (23) to sample the industry,
much as you had to do here?
(24) A There is always a sampling
design. And it (25) can be sampling
related to industry elements. [t can
Page 583
(1) be sampling of subscribers. And
we do that both (2) domestically and
internationally.
(3) Q And when you do surveys for
your (4) commercial clients, not for
these kinds of (5) proceedings, do you
personally design the sample?
(6) A No. | typically have someone
design the (7) sample. We have a

“statistician on our staff, Arthur (8)

Steicker, who is often involved in
sample design. We (9) sometimes
consult with Dr. Bardwell.

(10) We use other consulting firms
and survey (11) firms that assist us.
And we use them on a regular (12)
basis, depending on the nature of the
study. So it (13) can be Chiiton
Research, which is a big company. It
(14) happens to be owned by ABC.
(15) We have worked jointly with
Nielsen on (16) surveys where we
have them do a sample design to our
(17) specifications and a number of
other firms, smaller, (18) not
nationally known firms, but highly
competent. So (19) it is our normal
practice to involve experts in sample
(20) design.

(21) Q So thatinsofar as you have
chosen to rely (22) on the work of
another expert, a Dr. Bardwell, with (23)
respect to the sampling, in connection
with this (24) study, that's no deviation
from the procedure you (25) would
follow outside of a litigation? That's the
same
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(1) procedure you follow for your
commercial clients?
(20 A For commercial clients we
typicaily (3) involve experts to assist
us in certain areas.
(4) Q Okay. Thank you for making
that clear.
(5) Let's go back to the design of the
(6) questionnaire. | just wantto be
clear, You (7) mentioned Dr. Bardweil,
getting help from him on the (8)
sampling. Who are some of the ather
folks that you (9) got assistance from?
(10) A Yes. Dr. Michael Wirth, who is
head of (11) the Department of Mass
Communications at the (12)
University of Denver. Dr. Wirth and |
have worked (13) together on
projects dating back even prior to
my (14) coming to Washington. |
think we first got together (15) in
1977. He assists us on a number of
projects. He (16) assisted in the
questionnaire design,
(17) Dr. Reid from the University of
Georgia (18) also assisted in the
questionnaire design with (19)
particular attention to what we call
the constant sum (20) approach. So
they were very much involved in our
(21) questionnaire design.
(22) Q Dr. Reid's area of expertise is
what?
(23) A Well, his expert is in survey
and market (24) research at the
University of Georgia.
(25) Q Also did you consuita Dr.

Booker?

Page 585
(1) A Yes, Sam Book, Dr. Book, at -
| guess (2) they're now called MTA
Associates or Malarkey Taylor, Q) is
again someone that | have known for
a number of (4) years. And we had
him involved also in questionnaire (5)
design.
(8) Q Atthis pointif you could turn to, |
(7) think it is, Appendix C of your
testimony, | believe (8) that contains the
survey instrument used in 1992, Is (9)
that right?
(10) A That’s correct.
{(11) Q And if you could walk us through
that and (12) your questions there?
(13) A Okay. Well, we start - it's
Page 45. We (14) start with
identifying obviously the system, the
remit (15) numbers, an identifier that
the Copyright Office (16) assigns. We
get from some other industry
sources (17) subscribers who we’re
calling for initially, say, (18) who's the
general manager of the system.
{19) And then we go into trying to
find the (20) appropriate respondent
at that system. And we ask for (21)
the person most responsible for
making programming (22) decisions
in 1992,
(23) Prior to 1992 we had asked for
the person (24) most familiar with,
but in responding to concerns of (25)
the tribunal in the '89 proceeding, we
just changed
Page 586
(1) that wording very slightly.
(2) We have in all of the surveys
typically (3) had people, a vast
majority of those we talked to, of (4)
very senior management positions at
the systems. That (5) gets us the
appropriate respondent.
(6) Q Let me just stop you before you
go on and (7) raise this question. That
Question Number 1 that you (8) just
referenced, that's directed towards
someone at (9) the system level, not at
the MSO level,; right?
(10) A That’s at the system level. No.
it’s at (11) tho system level. If they
say, “Well, you know, we (12) don’t
really have somebody here most
responsible for (13) programming
decisions. That's somebody at the
(14) district level” or "at the MSO
lavel," then our (15) interviewers have
been instructed after making sure
(16) that indeed there’s no one at the
system who feels (17) that they were
responsible for programming
decisions, (18) that we will then go
ahead and call, get a reference (19)
and call, someone at the next ievel.
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lelse? |

(16) A Yes, | met with Dr. Bardwell.
IWel(17) discussed and debated the
lissue of whether we should (18) have
a stratified random sample or we
'shouid go to a (19) non-stratified
approach.

(20) | instructed him as to the kinds
of levels (21) of accuracy or
confidence levels that | would want
to (22) have in the key question and
then asked him to come (23) back
with a sample design which we could
make use of.

(24) Q And did you tel! him to use the
formulas (25) that you've cited on Page
18 of your testimony, for

Lo Page 576
(1) example, for the 1989 study in taking
the sample (2) design?

{3) 'A You're referring to the second
paragraph (4) under 2?

(5) 'Q Exactly.

(6) A The formulas he
recommended that we use in (7)
order to come up with the most
precise estimate.

(8) 1Q And are you qualified or can you
answer (9) questions.about those
formulas and how they work as (10)
they apply to the 1989 and 1992
studies?

(11) :A | can certainly describe the
nature of the (12) formuias. The
purpose for which they're intended,
(13) therefore, is of dirsct relevance
to what.it is that (14) I’'m testifying for.
(15) The derivation of the formulas,
the (16) academic support of thase
formulas Dr. Bardwell could (17)
provide. And, in fact, Dr. Bardwell
will be coming (18) into town tonight.
(19) if the panel would like to hear
from Dr. (20) Bardwell on those items,
he will be available here to (21)
provide that background. ButI'm
fully aware of why (22) those rules
were used. And they were to maet
goals (23) that | had specified to Dr.
Bardwaell.

(24) Q Did you -~ C

Excuse me.

(25) ARBITRATOR WERTHEIM:
i
[ ‘
|

|
I Page 577 i ‘
(1) MR.LANE: Sorry. | | |
(2) ARBITRATOR WERTHEIM You
referred to a (3) formula. Areyou
referring to this for a strata ot (4) rayalty
classes or something else? | ‘
(5) THE WITNESS: | believe he's
refenring to (8) the cum square \root of
rule. | I
(7) ARBITRATOR WEHTHEIM | don'
seethaton (s) Page18. | | |

1]

~

(10) THE WITNESS: Page 18, third
paragraph.

(11) ARBITRATOR WERTHEIM: Okay.
(12) THE WITNESS: The second
sentence refers (13) to the cum square
root of F rule. And the fourth (14)
sentence refers to Neyrr‘\anrp S,
allocation formulas. 1 (15) believe those
are the only two formulas referred to
(16) here.

(17) ARBITRATOR WERTHEIM: Thank
you. .

(18) BY MR. LANE:

(19) Q Turning to Page 19, during what
period (20) were you involved in
overseeing the selection and (21)
training of interviewers? |s that for the
1989 study (22) or for the 1992 study?
(23) A For both. ‘ ‘
(24) QDid you personally meet wnth
them?

(25) Al participated in '89 and '92 on
the
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(1) telephone. It was a telephone
conference. Mr. (2) Trautman was
personally thera. This firm is based
in (3) Cincinnati. And | was on the
telephone for the (4) training session.
(8) Qld like to turn to Appendix Djof |
your (6) testimony, if you would; That's
on Page 50. Did you (7) design these
statistical estimation pracedures for (8)
this study?
() A That was designed by Dr.
Bardwell, who | (10) brought in as our
consuitant to do that.
(11) Q Did you perform any of the

| calculations (12) from these formulas as

they relate to the 1989 or 1992 (13)

| study?

(14) A My staff performed those
calculations (15) under my direction.
(16) Q Did you write Appendix D?
(17) Aldid net.
(18) Q And can you answer questions
about (19) Appendix D and how it
applies to the 1989 and 1992 (20)
studies that you present? |
(21) A Yes, | can answer these in a
general way. (22) Again, as | said, if
you want to get down to the (23)
athematical derivation or to say
why the cum square (24) root of F rule
provides yous the maximum -
e ially (25) the minimum error in
tting the boundaries of the

"questions | (7) have on voir dire.

(8) CHAIRPERSON JIGANT!: Any
other questions (9) on the issue of
competency?

(10) MR. GOTTFRIED: | have a few
questions and (11) the objection, Your
|Honor. My name is Barry (12) Gottfried,

and I'm one of the lawyers to the (13)
Devotional Claimants.

(14) THE WITNESS: Hello.

(15) MR. GOTTFRIED: Good
afternoon, Mr, Bortz.

(16) VOIR DIRE

(17) BY MR. GOTTFRIED:

(18) Q You weren't paid by the
Devotionai (19) Claimants to do this .
study, were you?

(20) A No, | was not.

1(21) QANd, infact, you gave a kind ofa
long (22) list of people you worked for,
and | didn't hear any (23) names of
religious programmers in that list.

(24) A That’s correct.
(25) Q You've never worked fora
religious
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(1) program, have you, su'?

(2) A No.

(8) Q Now, in fact, the first time | was
|in this (4) case, Mr. Bortz, - | know you
'go back longer than | (5) do - was 1983.

6) A Yes.

(7) QAnd you recall you did a study in

1983 for (8) the Sports Claimants?

(9) A That's correct. In fact, that

was the (10) first time that we were

involved in -

(11) Q Oh, it was also?

(12) A Yes.

(13) Q Well, we started together, then. |

(14) thought you did one in '79.

(15) A No, that was not done by -

(18) Q In that study — and I'll refresh

your (17) recollection if you need. I'm

looking at Mr. (18) Trautman's
,testimony. You asked about four or five

(19) programming categories

depending on whether a PBS (20)
rstation was on, but you didn't ask about

devotional (21) programming. |s that

correct?

(22) A That's correct.

(23) Q And if | iook at Page 10 of Mr.

Trautman's (24) testimony, you were

criticized for not asking about (25)

devotional programming that year. Is

that correct?

Page 579

have to address, but | know |

Page 581
(1) AThat's correct.
(20 Q By the tribunal?
(3) AYes.
I (4) QAnd inresponse to that criticism,
1 | think (5) you said to Mr. Lane you were
involved in designing (6) the

(@ MR.GERSCH: Thirdfull | |  questionnaires?
paragraph. o ; } R. LANE Those are all the () AYes.
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to (24) Page 21 for a moment, your
Table Number 57 First (25) column
under 1989, "Number of Respondents,"

you have

Page 608

(1) a total of 18 there. [ think that may
be atypo.

() CHAIRPERSON JIGANTI: One
ninety-eight.

(3) THE WITNESS: Okay. Yes,
obviously. (4) Yeah, it was different.
Thank you for totalling it. (5) One
ninety-eight.

(6) MR.GERSCH: Thank you, Your
Honor.

(7) BY MR. GERSCH:

(8) QLet's gotothefinal step in the
process, (9) which is an analysis of your
results. So let's go (10) over to Page
24, Table 7, where you've got the
results (11) for your first question on
your survey, in which you (12) ask the
cable operators what in their view was
the (13) most popular type of
programming with their (14)
subscribers. What did you find there?
(15) A Well, we found that live
professional and (16) college team
sports was the most popuiar, as you
can (17) see from the numbers there.
And we aiso found that it (18) was a -
the mean numboeor in the survey was a
bit (19) higher, but | should point out
that those fall within (20) the sort of
band of uncertainty or the
confidence (21) interval. That fails
without those numbers. So you (22)
can’'t assert too much with respect to
popuiarity, but (23) at least the means
were somewhat different.

(24) And second was movies and
then syndicated (25) sories and
shows. In both cases | think it’s
somewhat
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(1) interesting to take a look at. If
you combine the (2) movies and
shows and look at that with live (3)
professional and college team
sports, they’re fairly (4) close in
terms of the total of those two
categories (5) with the sports
category.
(8) Q Okay.
(77 A And, remember, this was done
unprompted. (8) This was just asking
what’s most popular. And we (9)
didn't list the different categories.
So it’s an (10) unprompted response.
(11) Q Just going back in terms of the
(12) formulation of Question Number 2,
the question that (13) gave you these
responses, | want to go back to your
(14) questionnaire for a second,
(15) The question you asked there is
‘What (18) types of programming

broadcast by these stations, what (17)
was most popular?" So this isn't limited
to a (18) particular type of
programming. Is it limited to (19)
distant signal programming here?
(20) A ls it - excuse me?
(21) Q Are you limiting yourself to
distant (22) signal programming when
you ask this question?
(23) A This is limited to distant signal
(24) programming. We repeat the
fact that it’s not (25) national network
programming. We don’t want the
Page 610
(1) network, say, packages of
baseball or football or (2) whatever to
appear in here. So we make it very
clear (3) that we’re talking about
non-network programming.
(4) QOkay. Let's goontothe
questions you (5) asked about
advertising and promotional use of (6)
programming. Turn to the next chart on
Page 26, top (7) of Page 26. How many
of the respondents said that (8) they
utilized distant signal programming in
(9) advertising and promotional efforts?
(10) A We can see it’s about a third in
both (11) years, 31 and a half percent
to be precise for 1992.
(12) Q And you ask those follow-up
questions?
(13) A That’s right. Now it's
important - okay. (14) We said, “Do
you use it?* And only if they said they
(15) use it did we go on to the next
one.
(16) Q What did you find there?
(17) A Well, there we found that it
was sports, (18) live professional and
college team sports, was almost (19)
universally used in advertising and
promotion. That’s (20) in Tabie 9 on
Page 26. No surprise at ail. Anyone
in (21) the cable industry who reads
the trade magazines and (22) goes to
the trade shows know that sports are
heavily (23) featured.
(24) Movies are also featured, about
half the (25) systems in 1992. And
that’s a sharp drop-off from
Page 611
(1)-1989. We have a fairly wide
confidence interval here. (2) But,
even 30, it's notable. And | think
there are (3) some reasons that might
apply to that. And then (4)
syndicated shows and series is 38
percent.
(5) So whatyou see is
overwhelmingly sports (6) is used.
And then the others are used, but not
nearly (7) as much as sports. Sports
is almost twice the amount (8) of
movies.
(9) Q Sowhen you asked the cable

operators, the (10) system owners, what
itis that they actually featured (11) when
they do advertising and promotion, the
category (12) they cite most is sports?
(13) A By far.

(14) Q And then you asked that
question a little (15) bit differently. And
you report those resuits at the (16) top
of Page 28. |s that right?

(17) A That's right because now
we're saying not (18) "What do you
feature?” but "What was most
important in (19) what you do?*

(20) Q And what were the responses
you got there?

(21) A That’'s Page 28, Table 10. 67.7
percent of (22) the respondents said
that live professionai and (23) college
team sports was most important.
And that’s (24) consistent, really, with
the earlier question in that (25) it’s
almost universally used where it’s
more
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(1) selectively used for the other
categories. | think (2) the responses
across these questions are quite (3)
consistent. ’

(4) QAllright. Let's turn now to your
(5) constant sum question, where you
actually ask the (6) operators to make a
determination based on a constant (7)
sum which of the various different types
of (8) programming at issue in this
proceeding are of what (9) type of
value. What did you find? That's onthe
top (10) of Page 30. What did you find
there? We've still got (11) the chart that
shows some of your results.

(12) A Right. The chart essentially
repeats what (13) you woulid see in
Table 11 on the top of Page 31. And
(14) it showed that 38.8 percent of the
allocation would go (15) to live
professional and college team
sports. That's (16) up from the 1989
number of 34.2. (17) 25.6 percent
would go to movies. That has (18)
gone down. That's kind of
consistent with a rather (19) different
question in Question 3 about what's
most (20) important, but they’re
internalily consistent, the (21)
answersto 3 and to 4,

(22) And then the other categories,
syndicated (23) shows of 16 percent,
news and public affairs at 12.4, (24)
devotional and religious
programming at 3.9 percent, (25) PBS
and other programming carried on
noncommaercial

Page 613

(1) stations at 3 percent, and
Canadian programming at .3 (2)
percent.

(3) Q And justif you compare | guess
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the 92 (4) resuite aifh Ine 89 résults
from the last proceeding (5) with
respect to sports, you found that the
share (6) allocatlon was higher. Is that
right?

(7) AYes. And |t’s consistent with
the (8) expectations that | would have
had - that | did have.

(9) QAnNd, likewise, the share for
movies in '92 (10) is lower than in '89. Is
that right?

(11) A Share for movies dropped
somewhat. (12) Syndicated, | think
the differences there are not (13)
statistically significant. So that
stayed about the (14) same.

(15) Q Okay.

(16) ARBITRATOR WERTHEIM: Why
do we such a (17) substantial variation
among the absolute confidence (18)
intervals in these various categories?
(19) THE WITNESS: Yes. You mean
going across (20) the different
questions?

(21) ARBITRATOR WERTHEIM: Yes.
Well -

(22) THE WITNESS: Within the table on
Page 317

(23) ARBITRATOR WERTHEIM: Yes,
similar to the (24) previous tabie,

(25) THE WITNESS: It has to do with
the sample
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(1) size, the number of systems that are
responding in (2) each case, and the
absolute magnitude of the number (3)
that they give you, although 2.2 percent
is a wider (4) interval, say, than in news
and public affairs and 1.7 (5) percent.
It's a smaller percentage of the number,
{6) In other words, the percentage
uncertainty (7) of 38.8, the 2.2 points is
less uncertainty as a (8) percentage of
the total number. But that just comes
(9) from taking the number of
responses, how they're (10) weighted,
putting that through the statistical (11)
analysis, and calculating the
confidence interval for (12) each
category that was answered.
(13) In my view, basically they're
comparable. (14) | know that you see
some things with devotional, (15)
religious, and Canadian down at very
low levels. It (16) has to do with the very
small population of those (17) stations.
But the others are really pretty much in
(18) the same range.
(19) 1 would suggest for simplicity that
you (20) could say, you know, these
numbers are probably good (21) within
plus or minus two percent. And that's a
pretty (22) good number from a survey,
plus or minus two percent.
(23) ARBITRATOR WERTHEIM: And
these figures (24) for PBS and Canadian

| programming are only pe roent {25)

allocation among those respondent
who said they did ‘
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(1) some public and Canadian
programming?
(2 THEWITNESS: Only those'
respondents who (3) - for whom we
had call - we had the statement of (4)
account and said they catried that '
signal or they told (5) us that 1hey
carried the signal, yes. |
(6) It's only for those respondents
who (7) carried the signal. There's no
value given here to (8} respordents who'
might have carried the signal at a (9)
lower price.
(10) MR. GERSCH: Okay. @
(11) BYMR.GERSCH: | | [ [ |
(12) Q Mr. Bortz, with respect to your
findings (13) in your survey, the sports
category, the most valuable (14) | |
category of programming with respect
to distant signal (15) programming, |
believe you said that that was (16)
consistent with your experience. How
does your (17) experience inthe |
ind ustry supportthat conclusion?
(18) A Okay. There are really two
elements to (19) it. First, let's look
specifically at 1992, what was (20) '
going on. Michael Jordan was at the .
peak of his (21) popuiarity. WGN had
entered its period of rapid (22) ' '
subscriber growth after a not so
rapid period after (23) thay added the
Chicago Bulls. | believe that that had
(24) a lot to do with their circulation
growth. You had - (25) you were then
in a period whers the Chucago Bulls
were
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(1) the national champions of the !
National Basketball (2) Association. !
(3) The Aflanta Braves after a period
of years (4) is - a not so good team,
was the National League (5)
champions and doing that, not quite
maiing the World (6) Series until this
year, but they did it.

(7) So we had two extremely strong
attractions (8) thatclearty had ' |
nationwide appeal. And | think that
(9) the operators wers cognizant of
that, that their (10) subscribers reaily
liked gatting access to all of (11)
those games, in addition to the White
Sox and the Cubs (12) thant had 1tholr
own followings.

(13) But in terms of the change,
clearly the (14) fortunes of those
teams would affect that. And if (15)
they both went in a tank 'a few years
from now, | would (16) expect my
expectation would be that number!

would go (17) down. | was pleased to

see that it had - that dur he)‘ R
measurement approath had 'the’
sensitivity to pick that (19) up.

(20) Secondly, though let's .:gann
think we're (21) in 1992. And'the
perlod of the late *80s into the (22)
early '90s was a period of substantial
increases in (23) the rights fees paid,
particularly for sports like the (24)
National Basketbaill Assoclaition
The licensing of (25) sports product’
in thls country exploded over this
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(j1) period. And so we'had a great
increase in popularity (2) of sports, of
both generally and specific teams
that (3) were on the signal.

(4) Then second thing is that -
remember this (5)is a relative
allocation. Sports goes up ‘That
rneans (6) that the operators made a
conscious decision that (7)
something else went down. And if |
we’re talking about (8) tha m.uor
three categories, we see that
syndicated (9) didn’t change much, .9
of a point. But movies went {10)
clown.

(11) And I can’t give you a causal
analysis of (12) this, saying it went
down specifically. But we know (13)
that we had during that pariod the
various cable (14) networks dbie to
licerise better packages of both(15)
syndicated prcigrammmg and
movies, ‘ bl

(16) Ancl so there were mbre‘ !
alternatives. (17) Certainly the
videocassette revolution'had ended
up at (18) a very high peneétration of:
people who were renting (19) movies.
Woe had services like Amarican Movie
Classics (20) that for years had been
sold as a pay service. (21) Remembear
we talked about pay, you’re going to
have to (22) pay extra to get it,
convert it to basic. So there (23)» was
more there, Lo

(24) So, whether we look at the IJSA
Networik or (25) Lifetime or American
Movie Classics, there were

Page 618
(1) certainly more choices available

for movies without (2) having to \get a

distant signal. b i
(3) And so | think that the | \ ‘
combination - it (4) was the interplay
and comktination of the incroased (5)
supply on the cable systems of
movies and the (6) increased
popularity of sports and the specific
(7) popularity of two real 'engines of
sports in the (8) Chicago Bulls and !
the Atlanta Braves, that when you (9)
begin to melid those factors together
- and | can’t (10) get into'the heads of
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the cable operators who are (11)
responding to it. That's why it met
my expectations.

(12) That's what | wouid have
anticipated, both (13) a ~ you know,
somewhat of a drop in movies and
(14) somewhat of an increase in
sports.

(15) Q And how about just the fact that
sports as (16) a general matter, putting
aside the increase that (17) you've just
been testifying about from '89to '92 on
(18) sports and a corresponding
decrease on movies? How (19) about
just the relative value of sports as
compared (20) with movies?

(21) Your survey - and you've gone
back to the (22) predecessor's. All
consistently show sports as (23)
considerably more valuabie or more
valuable than (24) movies.

(25) In your opinion is that consistent
with
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(1) your industry experience?

(2) A Waell, let's think about sports.
This is, (3) you know, in the category.
It’s live, live (4) professional and
coilege sports, something that's (5)
happening right then. The product
can’t be any (6) fresher than tonight’s
game tonight with this year’'s (7) stars
and rookie of the year or whoever is
playing.

(8) Itis tied into something that's
happening (s) on a continuous basis,
happening in the sense of (10) they're
competing for division
championships and (11) eventualily
league championships. And that's a
very (12) evolving kind of
programming.

(13) Movies are very attractive. And
(14) syndicated series are very
attractive programming. (15) But
these are, by and large, movies that
have already (16) had release in other
places, are available in other (17)
places, like the video store for the
movies. ‘

(18) The series have often runon a
network and (19) then been run, had a
repeat shown, on a network. And (20)
they go out to syndication. And so
they're not (21) necessarily new. And
they get run fairly frequently.

(22) So | think the difference that we
have (23) here is the live nature. It's
happening. It's (24) current., And
there’s an intensity of involvement
and (25) a valuing of product that's
first run, as opposed to
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(1) very good product and
antertaining product that can (2) fill a
fot of hours, but it's not first run.

XMAX(47)

(8) By and large, it’s not first run.
Therse (4) is some first run movies and
other programming that’s (s)
produced on these stations, but, by
and large, they (6) come from the
libraries, film libraries and
syndicated (7) programming
libraries.

(8) Q Going back to the beginning of
your (9) testimony, where you talked
about the different types (10) of cable
networks and Pay-Per-View channels
that a (11) system would carry, it is the
case, is it not, that (12) there are
substantial other programming options
that (13) are typicaily offered by the
system which do carry (14) first run
movies, non-distant signailing?

(15) A Yes. And that’s - you'li find
that in (16) the Pay-Per-View services
talking about first run (17) movies.
And the pay services increasingly
have (18) produced them. HBO
produces a lot of movies, and (19)
those are first run, although | think
people - I'll (20) have to say that the
greatest popularity, | believe, (21) is
with theatrical releases that have
been (22) pre-promoted and pre-sold.
(23) It used to be when | would give
speeches (24) at the National Cable
Convention, that it would (25)
emphasize that so much of what they
had was pre-sold
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(1) product and so little of what they
had was new (2) product.
(3) MRA.GERSCH: Okay. Let me ask
this (4) question of the Chair. I'm going
to go into a new (5) section now. I'm
happy to do it now or | don't know (6)
whether you want to - when you want
to take a break (7) for the day.
(8) CHAIRPERSON JIGANTI: We had
agreed to go (9) until 5:30. | think we
just took a break not too long (10) ago.
(11) MR. GERSCH: Okay.
(12) CHAIRPERSON JIGANTI: We
should easily be (13) able to go to 5:30.
(14) MR. GERSCH: Except-
(15) ARBITRATOR WERTHEIM: Before
you go into (16) a new subject, i'd like
to ask you a question about (17) Table
11 and this comparison generally you
make of '89 (18) and '92.
(19) THE WITNESS: Yes.
(20) ARBITRATOR WERTHEIM: You
didn't do a (21) survey for '90, but for
‘917
(22) THE WITNESS: A surveywas
done for '90.
(23) ARBITRATOR WERTHEIM: But
there was no (24) data in your
testimony?
(25) THE WITNESS: That will be in Mr.
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(1) Trautman's testimony. There were -
over a period of (2) 10 different years in
which surveys were done, there (3)
were 12 surveys. Rather than hit you
with all 12 at (4) one time, the approach
here was to take '89, which had (5) been
subjected to rigorous scrutiny in the '89
(6) proceeding; and then '92, which was
the very first (7) survey that
incorporated the comments coming out
of (8) '89.
(9) So we wanted to focus on that
refined (10) survey that reflected the
changes and compare it to (11) '89,
And then Mr. Trautman will fill in the
blanks on (12) '90 and '91.
(13) ARBITRATOR WERTHEIM: Both
years '90 and (14) '917
(15) THE WITNESS: He will be
testifying to a (16) large number of
surveys, including '90 and '91.
(17) MR. GERSCH: All of the results of
all of (18) the JSC surveys are Table 1 to
Mr. Trautman's prepared (19)
testimony. He gives them all right
there.
(20) ARBITRATOR WERTHEIM: Okay.
Thank you.
(21) BY MR. GERSCH:
(22) Q Let's turn now to discussionin
your (23) testimony with respect to the
MPAA's use of the (24) Nielsen data,
and particularly this concept of (25)
viewing. Have you seen that in other
proceedings, a
Page 623
(1) viewing hour concept used by
MPAA?
(2) AYes, | have.
(3) Q And this yearthey changed ita
little (4) bit. It's a viewing minute
concept. |s that right?
(5) A Waell, | see that, yes, they're
using (6) viewing minutes. And that
has to do with a change (7) from
diaries to people meter. But
basically it’s the (8) same
measurement.
(9) It's a measurement of what | call
tonnage. (10) In other words, you
don’t look at the value of the (11)
programming. You look at how
much. And so a program (12) that
appears on a station late at night that
has been (13) a movie that's been
shown five times previously or (14)
it’s an old, old black and white series
counts as much (15) as a live sports
program with hot competitors and
(16) prime time. So it's a tonnage
measuremant.
(17) | must say that the only place in
my (18) practice - and I've been in
the business since the (19) early '70s
- that | ever encountered viewing
minutes (20) or - well, viewing
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minutes is new = viewing hours (21)
and certainly viewing minutes is in
this proceeding. (22) It's not used by
broadcasters, who do use ratings,
but (23) they don’t essentially group
apples and oranges in a (24) tonnage
measurement.

(25) Q Okay. And before we getinto
what's used
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(1) in it, this tonnage measure, as you
say, is the same (2) as in prior
proceedings, but although the concept
is (3) the same, | take it the
methodology is different this (4) time
around?

(5) A Methodology is different in
terms of the (6) use of the people
meter, which essentially takes a (7)
continuous reading, rather than a
diary. So yes, (8) there are some real
differences in methodology, but (9)
you end up with the same, basically
the same kind of (10) measure, just a
different yardstick.

(11) Q Okay. Now, this tonnage, what
you call (12) this tonnage measurement
or viewing hour, viewing (13) minute
concept, this is based on the Nielsen
data. Is (14) that right?

(15) A That's correct.

(16) Q And in your experience, putting
aside the (17) tonnage notion, do cable
operators use Nieisen data in (18) their
work?

(19) A Very little. When we work with
(20) broadcasters, as we do at the
station level and at the (21) group
owner level, ratings are important
because, (22) remember, they've got
one channel. And their revenues (23)
and their success is dependent upon
your watching that (24) channel, that
particular channeil..
(25) Cable operator is selling a
package. And

|
(1) considerations of a cable | |
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(1) the cable operator is not sensitive
to your putting a (2) lot of time
watching one or the other. They
want the (3) variety. They want to
have religious. They want to (4) have
public broadcasting. They want to
have sports (5) and movies. And they
want to have arts. And they (6) want
to have news.
(7 And so it would be impossible if
you had (8) 80 channels to say, "I'm
going to worry a lot about (9) the
ratings of* any one. They look a look
at it in a (10) very general way but not
- it's not part of their (11) business.
(12) And when we work with them, {
can assure (13) you that we're
looking - survey work that we have
(14) been contracted to do and that |

have seen done by (15) others talks
to the satisfaction or irterest of the
(18) customer in different types of ‘
programming. ‘
(17) And maybe they’ll say, "Do yéu ‘

watch it a (18) little bit or frequentiy?"
But taking the ratings and (19)
studying the ratings is hot part of'the
basic (20) decision-making process
at a system.
(21) Q So the ratings are important to
the (22) broadcasters, much less
important to the cable (23) operators?
(24) A Ratings are really fundamental
to a (25) broadcaster and secondary
or tertiary in the

‘ Page 626/ | |

operator. b
(2) QLet's go back to the tonnage!
notion that (3) the MPAA has'based its '
analysis on that's taken from (4) the
ratings. Have you ever seenithis |
tonnage notion, (5) as you describe it,
used even by broadcasters?
(6) A No, notatail.
(7 QYou have not seen it used by
cable (8) aperators, and you have néver
seen it used by (9) broadtastersieither?:
(10) A It's not a meaningful measure
because (11) broadcasters think in
day parts. | can tell you that (12) in
my work at ABC over the years - and'
I’'m sure at (13) times théy Kind'of |
hate to see me come in the door (14)
again, but in the 17 years that I've’
besn consulting (15) with ABC that
one of the big issues is day parts, '
"How (16) are we doing in daytime?
How are we doing ir prime/(17) time? |
How are we doing in late night?
What’s the (18) morning show like?"
Those aredayparts. | | | | |
(19) They look at each of those. They
have (20) different people that run
them. Interms of the (21) uftimate
responsibility for programring, it
goes by (22) day part. What - when
they go out and sell (23) advertising,
the advertising ratesvary ' | | |
substantiaily (24) by day part.
(25) | have a table here. | don’t recall.
the [ I
Page627' | | |

(1)~

(2) QIt's Tabie 12 on Page 36. But
before we (3) get into that'table, ljjust |
want to be clear on this (4) point.

(5) This tonnage notion, | take it from
your (8) testimony the difficuity therelis '
the tonnage notion (7) counts each
hour viewed as an identical vaiue to the !
(8) next? b
(9) A That's right. if someone is
viewing an (10) hour at 1:00a.m.,
sormehow or another, they say that

(11) has the same valxue to thle cable;
opératbr
(12) Q Okay. And yod ve got! ihls ‘table
‘hers thiat (13) talks about what in the
broadcast field, where they do (14>) use
Nielsen ratings - how do the '
broadcasters treat (15) those ratings? |
mean do they weight each hour the (16)
same the way the MPAA's tonnage
approach does?
(17) A No, they don't. Let's take a
look at (18) Table 12. And that's on
Page 36. Now we use hare (19)
something called cost per 1,000. |
don’t know if (20) you're fam‘iliai' with
that, but that says you’re (21) selling
advertising. What is the rate that you
charge (22) the advertiser per 1,000
viewers, per 1,000 viewers? (23) So
we’re talking about 1,000 viewers. |
(24) When you take a lock at these
numbers, (25) what you see ~ and this
was taken from Nielsen there
Page 628

(1) - that you've got the rates for the
various day (2) parts. And they varv
substalntially ‘

(3) ' Now, let's take a loo‘k at the top
20 (4) markets. It's not important
which of those columns (5) except {o
show you that it varies in all. Féor an
(6) advertiser to buy access for 1,000
viewers in prime (7) time, they'll pay
$13.36. That will get them access (8)
to 1,000 viewers. if they're going to
buy access in (9) the early morning or
daytime, they’ll pay only/four (10)
toltars for'the same viewer.! ' '
{11) So, quite clearly; to the! !
broadcaster a (12) minute, having
access to a viewer is dependent
upon (13) the time of day. And that's
why | say that adding (14) tonnage up
viewing minutes, not distinguishing
by day (15) part values is just not
done. [t's just not done in (16) the
industry. ‘
{17)' Q So even for the broadcasters -

(18) A Even for the broadcasters.

(19)' Q - to use'Nielsen ratings -

(20) A Even for the broadcasters.

(21) Q - for meat and potatoes, they
wouldn't (22) use a tonnage notion?

(23)' A That's right.

(24) Q Okay. Let's come back now to

the cable (25) industry. And | wonder if
you'can taik about, again,

Page629 | | |

(1) why it is that Nielsen ratings of any

kind are less (2) important to the ¢able
industry, especially with (3) reference to
where it is that the cable operators are

{4) getting their revenue.

(5) AlLetme firstcorrect. | '
misspoke in torms (6) of the source

of the cost per 1,000 data. And, as

®
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we (7) indicate in the report, it's from
the Media Market (8) Guide, which is
widely used in broadcasting based
upon (9) the Nieisen designated
market areas. | said that this (10) was
Nielsen data. This was not Nieilsen
data. It was (11) from the Media
Market pack.

(12) The cable operator certainly has
some idea (13) as to whether a
channel might get a .3 rating or get
(14) a .7 rating, but they don’t go into
their valuation (15) and negotiation
based upon that. Let me give you an
(16) example.

(17) First of all, | think you’ll find that
Mr. (18) Gerbrandt’s testimony goes
right to this point in (19) detail. And
I'm familiar with it, but I’ll let Mr. (20)
Gerbrandt testify to it.

(21) Where they take a look at what in
the (22) marketplace cable operators
are willing to pay and (23) relate that
- cable network. And they relate that
to (24) viewing. And what it shows is
that there’s a big (25) discrepancy.
It’'s not related just to viewing. It's
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(1) related to what, viewing what, that
viewing sports, (2) for example, is
worth more to an operator than
viewing (3) some other kind of
program. Mr. Gerbrandt will (4)
testify to that.

(5) An example that we are very (6)
well-acquainted with because |
spend a fair amount of (7) my time
negotiating, assisting locat
franchises in (8) negotiating media
deais on what we call regional (9)
sports networks - these, again, are
cable networks, (10) not distant
signals.

(11) So a team might put some of its
games on (12) a broadcast station
and then put 30 games on a sport (13)
network, say, here in this area a
Home Team Sports, (14) which
carries the Caps and the Bullets. In
fact, (15) that’s mainly where you're
going to find them is on (16) cable.
(17) What we have found is that the
cable - (18) two things. Number one,
the ratings of these networks (19) are
generally very low. And when we
look at ratings (20) across a whole
bay or if it's not, say, a Caps game or
(21) an Orioles game or a Builets
game, very, very low (22) ratings.

(23) Yet, for a relatively few hours of
(24) programming, the Caps and
Bullets - | don’t know the (25) precise
number, but maybe 30 games apiece
on. Soa
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(1) basketball game is two and a half

hours. Thirty games (2) will get you
to 75 hours. | don’t know how many
(3) Orioles games, but multiply that
by three hours for a (4) baseball
game.
(5) And you add that up. We’re only
talking (6) about a few hundred hours
of programming. And the (7) rest of
the ratings are really in the pack.
Now, if (8) they’re looking at ratings,
they say, "Well, | average (9) out. |
add up the tonnage the way that the
MPAA adds (10) up the tonnage. It
doesn’t add up to much. I'm not (11)
going to pay much." (12) Fact is that
the regional sports networks (13) are
one of the most expensive networks
that’s licensed (14) by a federal
license by cable operators. And that
(15) happens in a marketplace
negotiation. And most of the (16)
cable, regional cable, sports
networks that we see get (17)
anywhere from 25 cents to upwards
of a dollar a month (18) per
subscriber as a license fee
negotiated in the (19) marketplace
and only have a little bit of
programming (20) that - so if we
added up their tonnage and
compared (21) their tonnage to any
one of a number of other cable (22)
channels, you'd say, "Well, no way
you’re going to pay (23) 50 cents a
month to get this." But again it
comes (24) back to what | said about
the intensity of sports.
(25) In the Denver area we have
Rocky Mountain
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(1) Prime Sports. it carries the
Denver Nuggets and the (2) Colorado
Avalanche and aimost very little
besides that (3) of a local nature.
(4) And the rest is what we call filler
(5) programming, very low rated,
often too low to measure. (6) What
you'll see is a “couldn’t measure it,” a
blank in (7) the ratings book or an
answer that’s "“too low to (8)
measture.” (9) But they do have 32 or
33 or 45 Nuggets (10) games and
about the same number of Avalanche
games. (11) And the cable operator
pays a lot of monaey for it.
(12) So tonnage - cable operator
obviously (13) didn’t calculate
tonnage in making that decision (14)
because the tonnage of a regional
sports network is (15) real low. Itis
something else.
(18) And that's what we're trying to
get at (17) when we say to a cable
operator, "Make this allocation (18)
decision for us" because we know
that that there are (19) a number of

factors.

{20) Maybe, you know, deep in there,
one of a (21) number of elements has
to do with ratings. But, (22) believe
me, there are many instances, the
ones I've (23) given you, the ones that
Mr. Gerbrandt will give you, (24) that
show in the marketplace it’s not a
tonnage basis.

(25) Q And in the marketplace what you
find is
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(1) that sports is valued at a substantial
muitiple of (2) just what its viewing
share wouid be. |s that right?

(3) A Absolutely. We find that often.
And when (4) we negotiate for local
themes, we know and will often (5)
advise our clients that, you know, the
demand is so (6) high, the value is so
great that this regional sports (7)
network will pay you much more than
the incremental (8) revenue than they
get for carrying it because guess (9)
what?

(10) If they don’t have you - if Home
Team (11) Sports didn’t have the
Orioles and didn’t have the (12) Caps
and the Bullets and they just had -
ran this (13) other stuff, there are a lot
of systems that wouldn’t (14) carry
them.

(15) And that’s why you find that in
your (16) survey resuits a 38.8
percent share of the royaities (17)
were of - the value that you get for
1992, that’s why (18) that in your
judgment is consistent with the
reality (19) of the -

(20) A Well, yes.

(21) Q - cable marketplace?

(22) A That’s right. And, as | say, the
- if (23) you look at the sum of the
numbers, | mean, and - (24) what the
survey tells us is, you know, they say
sports (25) and then movies and
syndicated, kind of close. if you
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(1) add these 2 together, you get up
to 41. This is 39, (2) about the same.
(3) That's very close to my
expectation (4) because | don’t mean
to say that sports is the be ali (5) and
the end all of cable programming.
What | am (6) saying is that sports as
a category’is quite (7) comfortable
for me to say that as a category, it's
as (8) valuable as movies and
syndicated combined. And | (9) think
there are arguments that it might
even bs more (10) so.

(11) Q And this study that you've done
in your (12) survey, is that perfect? Are
there no criticisms that (13) can be
made of it?

(14) A No. | mean, | hope | made
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look for the best way to try and do
(16) something that would assess the
relative value to (17) these cable
operators who are paying the money
in. (18) The oniy real way to get the
number is to have an open (19)
market for it. We don’t have an open
market for it. (20) So there’s no way
to do it.

(21) But we looked at the variety of
different (22) ways to estimate this.
And we think, you know, it's (23)
imperfect in different areas. And
there are - you (24) would like to
have something that’s perfect, but
we’re (25) - we can’t simulate a real
world negotiation, which

Page 635
(1) would take place between
thousands of cable systems (2) and
their multiple system operators at
some level.
(38) Q Youdon't have the seller's
perspective as (4) -
(5 A We don't have that. We can’t
get that. (6) So we looked at the
alternatives. And we feel givan (7)
various imperfect measurses, this is
pretty good (8) becausae it fits the
industry.
{9) It fits the nature of the industry
and how (10) it approaches buying
programming. Iit’s consistent (11)
with that, rather than creating a
measure that fits (12) neither
broadcasting nor cable, which is the
tonnage (13) measurement.
(14) ARBITRATOR FARMAKIDES:
Have you ever (15) tried to simulate the
industry?
(16) THE WITNESS: No. | don't think
you can (17) simulate what would
happen other than through this (18) kind
of technique. This is the best that we
can do. (19) And I'll admit it's imperfect.
(20) Who knows exactly what the
number is? But (21) we have a history
here of different entities (22) conducting
surveys, in one case MSQOs, other
cases at (23) the system level using this
technique and that (24) technique and
different formulations of certain (25)
questions.

- with whatever imperfections are | |
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(1) And there’s a certain consistency
you'll (2) see in Mr. Trautman's review,
these past studies, that (3) says, you
know, *That's pretty good.” And then
when (4) | look at it and | say, you know,
“Don’t even tell me (5) the numbers,” |
say, "Gee, with WGN and the Chicago
(6) Bulls in '92 and not there in '89, |
think sports are (7) going to be more
valuable.” And guess what? They (8)
went up a few points. | say, "Well, that's
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a pretty(<)) gcmd measurement.”
(10) ARBITRATOR FARMAKIDES:
other words, (11) you're saying that
through utlhzmg computer systems
(12) you're really not able to make the
necessary (13) assumptions and to take
the relative data and come up (14) wlth
a simulation?
(15) THE WITNESS: No; I'm not aware
of any (16) simulation that would be
credible. And certainly the (17) viewing'
data being just one element of many in

a cable (18) operator's thmklng |s qulte
inadequate.
(19) Sointhe absence of hawng any
good - | (20) mean, the comfort with
that is there are a lot of (21) numbers. it
gives you a comfort to go to the Nielsen
(22) and add up all of these numbers,
But the fact is that (23) what we're re.ally
trying to simulate is (24) @ ©
decision-making by a cable bperator.
(25) And we go right to the
decision-making by
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(1) a cable operator, which incorporates
viewing of (2) households. Butwe don't
base the whole puppy oﬁ (3) we\lwng? of i
households. !
(4) BY MR. GERSCH:
(5) Q Just one more question, Mr.
Bortz. And () thatis: When'you go'to '

the cable operator, your (7) system, | |
|

necessarily (8) there because you're
trying to estimate something that (9)
doesn't really occur in the free
marketplace, your (10) system of going |
to the cabie operators, is'there any (11)
reason to believe that that is biased in
favor of the (12) Joint Sports Claimants?
(13) A Not at all. We've done a
number ot things (14) to'make sure
that there is nothing there that would'
(15) bias it in terms of the Claimants.
(18) MR. GERSCH: No further ' ' !
questions. b
(17) ARBITRATOR WERTHEIM: ‘Mr.
Bortz, you're (18) giving me a lotiof
confidence in these great economic
(19) models that modal the country’s
entire economy and all (20) kinds of -
(1) THEWITNESS: The @ @ |
disappearance of the (22) deficit?
(23) ARBITRATOR WERTHEIM: -
major decisions (24) you made on
them. And you're telling us thatwe :
can't (25) realisticaily even have a good ‘
madel of a single Lo
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(1) industry.
(20 THE WITNESS: Well, | think that
when you (3) combine certain factors, -
one is this was one (4) attempt to get
the views of operators - I think that (5) !

you'll find in Mr. Gerbrandt’s testimony

his analysis (6) of what has happened in
the marketplace, where we can () go
outand say, "“Okay. Let's look atthoge
‘cable (8) networks. That's as close as
Wwe can getto distant (9) signals.* And
‘we know those cable networks
negotiated (10) in the marketplace.
(11) Now, we can't come up with a
‘precise (12) number frbm fhat bu‘: it we
take a look at it and say, (13) "Does it
‘appear when you analyze that?" that
having a (14) lot of sports content
allows you to get a much higher (15)
license'fee, that's marketplacp And
you'll be (16) hearing about that. |

(17) CHAIRPERSON JIGANTI: Atthis
stage we'll (18) take our recess. We'll
meet tomorrow morning again at (19)
8:30. Thank you, counsel. | |

(20) (Whereupon, the foregoing matter
was (21) recessed at 5.33 p.m., to be
reconvened on Thursday, (22)
December 7, 1995 at 9:30 a.m.)

@
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